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House of Representatives 
The House was not in session today. Its next meeting will be held on Wednesday, September 4, 2002, at 2 p.m. 

Senate 
TUESDAY, JULY 30, 2002

The Senate met at 10:30 a.m. and was 
called to order by the Honorable HIL-
LARY RODHAM CLINTON, a Senator from 
the State of New York. 

PRAYER 

The Chaplain, Dr. Lloyd John 
Ogilvie, offered the following prayer: 

Father, You have created us to love 
and praise You. You desire an inti-
mate, personal relationship with all of 
us. Praise surges from our hearts for 
what You are to us and thanksgiving 
for what You promise for us. We say 
with the psalmist, 

I will praise You, O Lord, with my 
whole heart. I will tell of Your marvelous 
works. I will be glad and rejoice in You; 
I will sing praise to Your name.—(Psalm 
9:1,2). 

When we are yielded to You, our fal-
tering, fallible, human nature is in-
vaded by Your problem-solving, uplift-
ing presence. We want to glory only in 
our knowledge of You and Your wis-
dom. We commit our minds, emotions, 
wills, and bodies so that we may be 
used by You. Fill us with Your super-
natural power so that we may be 
equipped to face the ups and downs, the 
pleasures and pressures of this day. We 
will remember that whatever the cir-
cumstances, praise and thanksgiving 
will usher us into Your heart where 
alone we can find the guidance and 
grace we so urgently need. You have 
given the day; now show the way. 
Through our Lord and Saviour. Amen.

PLEDGE OF ALLEGIANCE 
The Honorable HILLARY RODHAM 

CLINTON led the Pledge of Allegiance, 
as follows:

I pledge allegiance to the Flag of the 
United States of America, and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore (Mr. BYRD). 

The assistant legislative clerk read 
the following letter:

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 
Washington, DC, July 30, 2002. 

To the Senate: 
Under the provisions of rule I, paragraph 3, 

of the Standing Rules of the Senate, I hereby 
appoint the Honorable HILLARY RODHAM 
CLINTON, a Senator from the State of New 
York, to perform the duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore.

Mrs. CLINTON thereupon assumed 
the Chair as Acting President pro tem-
pore.

f 

RECOGNITION OF THE ACTING 
MAJORITY LEADER 

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada is rec-
ognized. 

f 

ORDER OF PROCEDURE 

Mr. REID. Madam President, I ask 
unanimous consent that the time from 

10:40 a.m. until 11:10 a.m. be under the 
control of Senator BYRD; that the next 
35 minutes be under the Republicans’ 
control for morning business; that the 
Senate resume consideration of S. 812 
at 11:45 a.m., with the time until 12:45 
equally divided between Senators KEN-
NEDY and MCCONNELL or their des-
ignees; and that the previously ordered 
recess begin at 12:45 p.m. instead of 
12:30 p.m. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. REID. Madam President, there 
are two cloture motions that were filed 
last evening—first on the Dorgan 
amendment and second on the generic 
drug bill. Therefore, Senators have 
until 12:45 p.m. today to file first-de-
gree amendments. 

f 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved. 

The Senator from Michigan is recog-
nized. 

f 

PRESCRIPTION DRUG COSTS 

Ms. STABENOW. Madam President, I 
want to take a few moments, as we are 
working in earnest this week to com-
plete the session and focus on where we 
are as it relates to the critical issue of 
prescription drug coverage and making 
sure that our seniors have help in 
Medicare and also that we are lowering 
prices for everyone. This has been quite 
a challenge for us. 
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We knew when we started, we were 

facing daunting odds; that the system, 
as it is situated right now, heavily fa-
vors the industry and that as a result 
of the fact that it heavily favors them, 
and the rules favor them and allow 
them to stop competition and to be 
able to set prices on Americans much 
higher than in other countries, we 
knew this was going to be an uphill 
battle. 

We often talk about the fact that 
there are six drug company lobbyists 
for every one Member of the Senate 
and what that means in terms of chal-
lenges. But we have an opportunity 
today, and many of us have been work-
ing across the aisle in good faith. In 
fact, I would say everyone has been 
working in good faith. There are dif-
ferent philosophies—two very different 
approaches—that are being developed. 
But everyone is working in good faith 
to try to get something done. I think 
today is the day when we really decide 
are we going to at least take the first 
step. If we can’t get all the way there, 
to give comprehensive Medicare cov-
erage for all seniors and disabled, we 
have to at least begin the process to do 
that. 

We are being called upon by AARP 
and the other senior groups to at least 
take the first step. So we are working 
hard today. I commend my colleagues 
on both sides of the aisle who have 
been working with us to be able to do 
that. We still have two different phi-
losophies—one put forward predomi-
nantly by our colleagues on the other 
side of the aisle and by the House Re-
publicans, which I believe moves us in 
the direction of privatizing Medicare. 
It would use private sector insurance, 
HMOs, as the mechanism for providing 
prescription drug coverage. 

In my home State, we have seen 
Medicare+Choice, basically a failure in 
terms of covering people, pulling out. 
My own mother was in the program 
and lost her HMO coverage. We have 
seen over and over again where the pri-
vate sector market has not worked for 
our seniors as it relates to Medicare. 

I argue that it is the wrong direction 
to go to try to prop up this system—
private sector HMOs. There have been 
proposals that would prop them up to 
the tune of Medicare paying 99 per-
cent—covering 99 percent of the risk in 
order to go through private insurance 
companies. To me, that seems a little 
ridiculous. 

What we should be doing is what sen-
iors across the country are asking us to 
do and that is update Medicare. We 
have had colleagues who have called 
Medicare a big government program. 
As I have said before, I believe it is a 
great American success story—Medi-
care and Social Security. 

So we have an opportunity today to 
begin to modernize Medicare. I hope we 
are going to do that. Ultimately, we 
know that Medicare—the health care 
system for older Americans—needs to 
cover prescription drugs for everyone 
on Medicare. But at a minimum, we 

need to start with our lower income 
seniors, who are deciding: Do I eat or 
get my medicine? Do I pay the utility 
bills or pay the rent? Maybe I should 
cut my pills in half. Maybe I should 
ask for a 1-week supply instead of a 
month. Maybe I will share them with 
my spouse because we both need the 
same blood pressure medicine. 

There are so many real stories. I 
have read many of them on the floor of 
the Senate—real-life stories of people 
in Michigan who are struggling to 
make life-and-death decisions. 

We have an opportunity at least to 
do something for them. We have an op-
portunity also for those who are the 
sickest, who have the biggest bills, who 
are finding themselves trying to decide 
between having their home, their re-
tirement, being able to have any life 
whatsoever, or having thousands and 
thousands of dollars in drug bills. We 
have the opportunity to, as well, put in 
place for everybody the ability to know 
that they will not lose their home or 
their retirement and savings as a re-
sult of the cost of their medicine. 

If we could simply start with the 
neediest and the sickest under Medi-
care, I believe that would be a wonder-
ful first step for us and something we 
could do today in a bipartisan way 
within the integrity of Medicare. 

I hope, Madam President, we will 
take the challenge that the seniors are 
calling on us to do across the country: 
To step up and provide leadership, to 
do more than talk, and begin to get 
something done for the seniors and 
others on Medicare. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. Under the previous order, the 
time from 10:40 a.m. to 11:10 a.m. shall 
be under the control of the Senator 
from West Virginia. 

Mr. BYRD. I thank the Chair.
f 

CREATION OF A NEW DEPART-
MENT OF HOMELAND SECURITY 

Mr. BYRD. Madam President, later 
this week, the Senate is expected to 
begin debate on the creation of a new 
Department of Homeland Security. The 
debate, however, will not be about 
whether to create a new Department, 
but rather how to create a new Depart-
ment. 

Since the President unveiled his leg-
islative proposal 6 weeks ago, the Con-
gress seems unwilling—or unable, per-
haps—to resist the stampede moving it 
towards the creation of this new De-
partment. Indeed, the momentum be-
hind the idea seems almost 
unstoppable. 

With the level of endorsement the 
Congress has given to this idea, one 
would think that the proposal for a 
new Homeland Security Department 
had been engraved in the stone tablets 
that were handed down to Moses at 
Mount Sinai. But in reality, the idea 
was developed by four Presidential 
staffers—four—in the basement of the 
White House. For all we know, it could 

have been drafted on the back of a 
cocktail napkin. 

The administration did not consult 
with Members of Congress about the 
President’s proposal. We were not 
asked for our input. The week the 
President unveiled his proposal to the 
American people, only a select circle of 
Washington insiders were even aware 
of its existence. 

I remember the events of that week. 
The administration was under fire 
about whether U.S. intelligence agen-
cies had adequate information to pre-
vent the September 11 attacks. FBI 
whistlerblower Coleen Rowley was tes-
tifying before the Senate Judiciary 
Committee—the same day, in fact, that 
the President addressed the Nation to 
announce this new Department. The 
President’s poll numbers were dropping 
as the American public began to ques-
tion the effectiveness of the adminis-
tration’s plan to protect our homeland. 

The Congress was taking the initia-
tive on the homeland security front. 
Senator LIEBERMAN’s proposal to cre-
ate a new Department of Homeland Se-
curity was slowly gaining momentum 
in the media. White House Press Sec-
retary Ari Fleischer just a few weeks 
earlier criticized the Lieberman plan 
by saying that ‘‘a [new] cabinet post 
doesn’t solve anything.’’ That was Mr. 
Fleischer talking: ‘‘a new Cabinet post 
doesn’t solve anyting.’’ 

This was the political environment in 
which the President unveiled his hasty 
proposal, and that proposal was widely 
reported in the media as helping the 
administration to retake the initiative 
in protecting the homeland. The Presi-
dent’s address to the Nation helped to 
restore the confidence of the American 
public in the administration’s efforts 
to protect the homeland, and even pro-
vided the President with a boost in his 
approval ratings. 

So the President’s proposal was 
crafted in the bowels of the White 
House, cloaked in secrecy, and pre-
sented by an administration trying to 
regain political ground. Those are 
hardly the conditions that should in-
spire the Congress to rally around a 
Presidential proposal, but that is ex-
actly what is happening. 

The Congress is coming around, ral-
lying around a massive, massive gov-
ernmental reorganization with little 
discussion about whether such a reor-
ganization is desirable or even nec-
essary. What is worse, the Congress is 
so eager to show itself united beside 
the administration in our Govern-
ment’s efforts to protect the homeland, 
that it has committed itself to a time-
table that would allow for only min-
imum debate about the President’s pro-
posal—a plan of dubious origins—so 
that we can expedite its passage before 
the 1-year anniversary of the Sep-
tember 11 attacks. Think of that! 

Have we all completely taken leave 
of our senses? 

The President is shouting ‘‘Pass the 
bill! Pass the bill! Pass the bill.’’ The 
administration’s Cabinet Secretaries 
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are urging the adoption of the Presi-
dent’s proposal without any changes. 
And the House of Representatives ea-
gerly complied last week by passing 
legislation that essentially mirrors—
mirrors—the President’s plan. 

If ever there was a need for the Sen-
ate to throw a bucket of cold water on 
an overheated legislative process that 
is spinning out of control, it is now—
now. But what are we doing instead? 

In the Senate, the Governmental Af-
fairs Committee marked up its legisla-
tion just 5 weeks after receiving the 
President’s legislative proposal. Until 
last week, Senators were being urged 
to finish consideration of the bill be-
fore the August recess begins this Fri-
day. Think of that. The Senate would 
have had just 1 week to consider this 
bill, before it passed and was sent to 
conference before the August break. 
Considering that the committee-re-
ported bill was only made available 
yesterday afternoon, this schedule 
would have given Senators only 4 days 
to read and understand what was craft-
ed by the Governmental Affairs Com-
mittee. And to finish the bill within a 
week, Senators would certainly have 
been discouraged from offering amend-
ments and debate would have been sti-
fled. 

That was the process being urged by 
some for the Congress’ ‘‘deliberative 
body’’—the greatest deliberative body 
in the world. 

I certainly understand that no Sen-
ator wants to be seen as delaying our 
Government’s efforts to protect our 
homeland. But in trying to avoid being 
labeled as obstructionists, we must not 
be willing to ignore even the most per-
tinent questions about the proposal—
such as will a new Homeland Security 
Department actually make the public 
safer from terrorists? 

Prior to the President’s address, 
there were at least eight different pro-
posals pending before the Congress to 
reorganize the Government to better 
protect the homeland. Those proposals 
ranged from creating a homeland secu-
rity czar to establishing an inde-
pendent Homeland Security Office to 
authorizing in statute certain powers 
for the White House Office of Homeland 
Security. All of them have been 
trumped by visions of political adver-
tisements attacking Members of Con-
gress for not moving fast enough to 
create a new Homeland Security De-
partment. 

If we are going to be totally honest 
here, we need to put aside visions of 
campaign ads and do some good old-
fashioned thinking.

This proposed merger constitutes the 
largest—the largest—Government re-
structuring in our Nation’s history—
bringing together pieces of 22 agencies, 
involving as many as 170,000 or more 
Federal employees from perhaps over 
100 bureaus and branches. A govern-
mental reorganization of this size in-
volves more than just reorganizing the 
Federal Government on a flow chart. It 
means physically moving the bureaus 

and agencies to a new Department, 
transplanting tens of thousands of peo-
ple, desks, computers and phones, 
hooking them together and making 
them work again. It also means chang-
ing the culture, power structures, and 
internal dynamics of the relevant agen-
cies and bureaus. It means dealing with 
confusion, bureaucratic conflict, and 
unclear lines of authority. 

As Norman Ornstein recently wrote 
in The Washington Post: ‘‘This would 
be a Herculean task for even one agen-
cy. It is beyond Herculean for twenty-
two agencies.’’ 

If we take this giant step, our home-
land defense system will likely be in a 
state of chaos for the next few years, 
and amid this upheaval, we run the 
risk of creating gaps in our homeland 
defenses. If our enemies are planning to 
attack the seams in our defenses, this 
massive reorganization will likely pro-
vide them with some excellent oppor-
tunities. That helps to explain, in part, 
why the much touted reorganization 
that consolidated the armed forces 
within the Defense Department took 
place after World War II, and not im-
mediately after the attack on Pearl 
Harbor. 

Even then, it took a number of years 
and a number of legislative efforts to 
get that reorganization into decent, ef-
fective working order. 

How long will it be before this new 
Homeland Security Department is in 
decent, effective working order? What 
if Osama bin Laden does not wait until 
we have finished restructuring? What if 
bin Laden is tempted to strike at the 
exact moment that these agency offi-
cials are dragging their desks up Penn-
sylvania Avenue to their new office as-
signments? I would like to see a risk 
analysis regarding the creation of the 
DHS. Will Americans be exposed to 
more risk for an unknown time period 
as a result of establishing an additional 
mammoth bureaucracy? 

The Brookings Institution empha-
sized this point in a report issued this 
month urging the Congress to move 
cautiously as it considers the creation 
of a new department. ‘‘The danger,’’ 
the report states, ‘‘is that top man-
agers will be preoccupied for months, if 
not years, with getting the reorganiza-
tion right—thus giving insufficient at-
tention to their real job: taking con-
crete action to counter the terrorist 
threat at home.’’ 

The Wall Street Journal agreed in an 
editorial this month saying that ‘‘The 
middle of a crisis, and only weeks be-
fore an election, isn’t the optimal time 
to debate and pass the biggest trans-
formation of Government in fifty 
years. The Administration has plenty 
else to focus on before rearranging the 
bureaucracy.’’ 

If the purpose of this reorganization 
is to increase accountability for our 
homeland defense agencies, then it 
doesn’t make any sense to provide 
those agency chiefs with opportunities 
for new excuses. How easy would it be 
for the INS Commissioner to blame 

that agency’s next high profile blunder 
on problems associated with the transi-
tion to the new department? 

The Congress hasn’t even developed a 
standard to determine which agencies 
should be moved to the new depart-
ment—contributing to a growing con-
cern that too many agencies are being 
shifted around, with too little focus on 
preventing future attacks. A strong 
case can be made for consolidating the 
Immigration and Naturalization Serv-
ice, the Customs Service, and other 
border security agencies, but the argu-
ments for moving the Secret Service, 
for example, are hardly compelling. 
The litmus test for moving these agen-
cies does not appear to be why, but 
rather why not. 

Another point the Congress needs to 
remember is that this new department 
will assume the non-homeland security 
related functions of the agencies that 
are transferred to it. But if we are un-
happy with the Treasury Department’s 
oversight of the Customs Service’s ef-
forts to inspect the cargo entering U.S. 
ports, we will probably be just as un-
happy with the Homeland Security De-
partment’s oversight of the Customs 
Service’s efforts to enforce our trade 
laws. Creating a new Department is un-
likely to solve the problem of depart-
ments neglecting key functions of their 
agencies; it only alters which functions 
are likely to be neglected. 

These are basic problems which the 
Congress appears ready to push aside in 
order to meet the administration’s call 
for quick action on this legislation. 
And this is not exactly an administra-
tion that has been open with the Con-
gress about its plans for reorganizing 
the Federal Government. 

The administration has not issued a 
cost estimate of the President’s pro-
posed merger and insists that the tran-
sition costs will be kept to a minimum. 
Meanwhile, the Congressional Budget 
Office estimates that the President’s 
proposed merger will cost $3 billion, 
with a capital ‘‘B,’’ over 5 years. The 
White House says not to worry, how-
ever, because the transition costs will 
be repaid through long-term savings. 
That sounds like a neat trick. The ad-
ministration wants to create a new bu-
reaucracy with a secretary, a deputy 
secretary, five undersecretaries, 16 as-
sistant secretaries, and as many as 500 
senior appointees, without appro-
priating any additional money to fi-
nance the transition. The new manage-
rial level alone will cost scores of mil-
lions of dollars. 

And there is the rub. Protecting our 
homeland requires resources and per-
sonnel, and they cost money. We have 
to pay our border patrol agents, our 
sky marshals, and our national guards-
men. But this administration, in trying 
to appease its own party base, is refus-
ing to spend the money necessary to 
make America safer, and instead is 
pushing for this reorganization of Gov-
ernment. But this massive govern-
mental reorganization is going to be 
costly. It is going to require the invest-
ment of real money, your money. It 
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cannot be done with the kind of cre-
ative accounting gimmicks you might 
expect to find at Halliburton Company 
and Harken Energy Corporation. 

When the White House makes these 
kinds of ridiculous comments about 
long-term savings, the Congress and 
the American people better get ready 
because the White House has got some-
thing up its sleeve. 

The Bush administration has already 
sought a blanket waiver of civil service 
law to set up a new personnel system 
for the new Department. The Presi-
dent’s proposal would give the new Sec-
retary broad power to overhaul the 
pay, benefits, and workplace rules for 
over 200,000 Federal workers. The pro-
posal would also exempt the new De-
partment from procurement laws, such 
as the Competition in Contracting Act 
and the Contract Disputes Act. This 
sounds to me like an attempt to con-
tract out homeland security-related 
services so that the administration can 
make the artificial claim that they are 
shrinking Government and reducing 
Federal costs. 

My larger concerns, however, reside 
deeper in the administration’s recent 
comments on managing the new De-
partment. These comments, I fear, in-
dicate that the administration has 
something far more unpalatable up its 
sleeve. 

The President said in a pep rally for 
Federal workers this month that the 
administration needs the ‘‘freedom to 
manage’’ the new Department. To clar-
ify those comments, Homeland Secu-
rity Director Tom Ridge said that ‘‘we 
need all of the flexibility we can get,’’ 
and suggested that close congressional 
oversight could cripple the new Depart-
ment’s ability to respond to terrorism. 

That kind of a statement from an ad-
ministration official ought to make us 
all very nervous. 

To make the point crystal clear, the 
OMB Director said last week, ‘‘Our ad-
versaries are not encumbered by a lot 
of rules. Al-Qaida doesn’t have a three-
foot-thick code. This department is 
going to need to be nimble.’’ Ha-ha. 
How nimble was the administration 
when we sought to pass the supple-
mental appropriations bill, with $3 bil-
lion more money for homeland security 
above the President’s budget proposal? 
How nimble was the agency? How nim-
ble was the administration? They held 
us up for 5 months. 

Rules like holding this new depart-
ment accountable to the Congress and 
the American people, Mr. OMB Direc-
tor? Al-Qaida may not be encumbered 
by constitutional limitations on its 
powers, but, unlike the OMB Director, 
I would scarcely argue that al-Qaida 
sets an example for this Government to 
follow. 

I find comments like that to be in-
credibly ignorant. For all of their blus-
tering about how al-Qaida is deter-
mined to strike at our freedoms, this 
administration shows little apprecia-
tion for the constitutional doctrines 
and processes that have preserved 

those freedoms for more than two cen-
turies. 

This administration has made clear 
its intent to ‘‘reassert’’ executive au-
thority, and, to date, it has aggres-
sively tried to curtail Congress’s pow-
ers of oversight. The President refused 
to allow the director of the Office of 
Homeland Security to testify before 
the Senate Appropriations Committee 
and other committees, in his capacity 
as our chief homeland security official. 

The administration has been secretly 
planning to introduce special oper-
ations troops into Iraq without the 
consent of the Congress. We had better 
watch that one, too. That’s to say 
nothing of this administration’s at-
tempts to block congressional access to 
information about executive actions. 

In reorganizing the Federal Govern-
ment, the Congress has a responsibility 
to guard against attempts to also reor-
ganize the checks and balances of the 
constitutional system. The greatest 
risk in moving too quickly is that we 
will grant unprecedented powers to 
this administration that would weaken 
our constitutional system of govern-
ment. 

Pay attention, the Congress should 
be seriously concerned about the trans-
fer authority that is being sought by 
this Administration. The President’s 
proposal provides that ‘‘not to exceed 
five percent’’ of any appropriation 
available to the Secretary of Homeland 
Security in any fiscal year may be 
transferred between such appropria-
tions, provided that at least 15 days’ 
notice—that is all that Congress gets—
15 days’ notice is given to the Appro-
priations Committees prior to the 
transfer. No congressional approval is 
required after these 200 years. 

In addition, the President’s plan 
would authorize the Secretary of 
Homeland Security to allocate or re-
allocate functions and to ‘‘establish, 
consolidate, alter, or discontinue’’ or-
ganizational units within the Depart-
ment, even if established by statute, 
simply by notifying Congress ninety 
days in advance. Again, no congres-
sional approval is required. Again, no 
congressional approval is required. 

These provisions make clear the ad-
ministration’s attempt to erode Con-
gress’ ‘‘power of the purse’’. 

I identified these problems in the 
President’s proposal and wrote to Sen-
ator LIEBERMAN and Senator STEVENS, 
ranking member of the Appropriations 
Committee joined, requesting that 
these powers not be included in his pro-
posal. What concerns me most is not 
those problems that I have identified, 
but rather the assaults on the legisla-
tive branch which still remain hidden 
inside the administration’s proposal 
and are on track to being adopted by 
the Congress. 

I am not the only Senator who be-
lieves that this process is moving along 
too quickly. We are all talking about 
this in the privacy of our offices, be-
hind the closed doors of elevators and 
in our hideaways. But we ought to 

come out onto the Senate floor and dis-
cuss it before the American people. We 
are rushing ahead to pass legislation, 
which many of us think is bad policy. 
We are rushing headlong to pass a mas-
sive bill that few if any of us fully un-
derstand. 

The executive branch is flexing its 
muscles and worrying about its polit-
ical backside. The legislative branch 
needs to protect our constitutional sys-
tem and consider what will truly pro-
tect the homeland and the safety of our 
people. We must flex our brainpower 
and analyze this idea carefully. 

We cannot be brain dead on these 
vital issues. The stakes are too impor-
tant. 

Madam President, I know the admin-
istration will be out there across the 
country saying, let’s pass this home-
land security bill, and the Senate will 
be criticized, the Senate leader will be 
criticized, I will be criticized, other 
Senators will be criticized, for not hav-
ing taken up this behemoth proposal 
and passed it before we close business 
this week. 

When the President signs the supple-
mental, he will have 30 days to decide 
whether to designate over $5.1 billion 
as an emergency. That is $5.1 billion. 
We so designated it. If the President 
designates one item of that $5.1 billion, 
he has to designate all items. I have 
heard that he is not going to sign that; 
I have heard that he is not going to re-
lease that $5.1 billion, by his signature, 
making it an emergency. The Congress 
provided that it had to be all or noth-
ing. 

That is what the Senate and House 
did to President Clinton when he was 
President. I voted for that provision. 
He had to sign all or nothing. I voted 
for it. And now we have put that same 
provision in this bill. 

There is $5.1 billion available to the 
President upon his signing that as an 
‘‘emergency.’’ What are we talking 
about? Within the $5.1 billion is nearly 
$2.5 billion for homeland security. If 
the President does not make the des-
ignation ‘‘emergency’’—get this—the 
President and others in the administra-
tion will lambast the Senate for not 
having passed the homeland security 
bill before it goes out for the recess. 
But what the Senate did pass is a bill, 
the supplemental bill, which makes 
available for homeland security at 
least $2.5 billion of homeland defense 
funding. All the President has to do is 
designate it as an ‘‘emergency’’. 

Here is what is involved in the $2.5 
billion: Firefighting grants, $150 mil-
lion; nuclear security improvements, 
$235 million; $100 million for grants to 
make police and fire equipment inter-
operable; port security grants, $125 mil-
lion; airport security, $480 million; 
Coast Guard for port security, $373 mil-
lion; Secret Service, combating elec-
tronic crimes, $29 million; law enforce-
ment resources for State and local gov-
ernment—hear this—$150 million; $82 
million for the FBI for counter-
terrorism and information technology 
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enhancement; $54 million for urban re-
serve and rescue teams; $147 million for 
cybersecurity improvements to protect 
our economy; food and water security, 
$165 million; border security, $78 mil-
lion; dam and reservoir security, $108 
million; the Customs Service, to in-
crease inspections, $39 million. 

And homeland security is not the 
only issue, when the President makes 
the decision to do the ‘‘emergency’’ 
designation. If he decides not to make 
the emergency designation, he will be 
blocking funding for the following ac-
tivities: Election reform, $400 million; 
combating AIDS, tuberculosis, and ma-
laria overseas, $200 million; flood pre-
vention and mitigation in response to 
recent flooding, $50 million; Depart-
ment of Defense, over $1 billion for the 
National Guard and Reserve for chem-
ical demilitarization and for classified 
projects; for foreign assistance, includ-
ing embassy security and aid to Israel 
and disaster assistance to Palestinians, 
$437 million. 

For assistance to New York City—I 
see that one of the distinguished New 
York Senators has just been presiding. 
Let me remind her that in this ‘‘emer-
gency’’ designation package, the assist-
ance to New York City in response to 
the attacks of September 11, including 
funds to monitor the long-term health 
consequences of the World Trade Cen-
ter attacks on the health of police, fire, 
and other first responders, and for re-
covery costs for the Securities and Ex-
change Commission office that was in 
the World Trade Center, there is $99 
million. 

Hello, Governor of New York! Get in 
touch with the administration. Urge 
the President to sign his name to the 
package that should be designated 
‘‘emergency’’. It should be designated 
emergency by the President so that the 
moneys will be released for New York.
Firefighting suppression funding, $50 
million; emergency highway repair 
funding, including funds to repair the 
I–40 bridge that was recently destroyed 
in Oklahoma. 

Hello, Oklahoma! Get in touch with 
the White House about this. Ninety-
eight million dollars! 

Hello Oklahoma, are you listening? 
I ask for an additional 30 seconds. 
The PRESIDING OFFICER (Ms. 

LANDRIEU). Without objection, it is so 
ordered. 

Mr. BYRD. Assistance to victims of 
the Sierra Grande fires, $61 million; 
veterans medical care—Hi there, vet-
erans, get in touch with the White 
House. Tell the President to sign his 
name on that emergency designation 
package because it includes $275 mil-
lion for veterans medical. 

Madam President, I thank all Sen-
ators for listening. I will have more to 
say, the Lord willing, in due time. 

(Applause in the Visitors’ Galleries.) 
The PRESIDING OFFICER. Expres-

sions of approval are not permitted by 
the galleries. 

Under the previous order, the time 
from 11:10 to 11:45 shall be under the 

control of the Republican leader or his 
designee. The Senator from Iowa. 

Mr. GRASSLEY. Madam President, 
it is my understanding staff arranged 
for me to have 20 minutes of that 45 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

ONE-YEAR ANNIVERSARY OF 
BIPARTISAN TAX RELIEF 

Mr. GRASSLEY. Madam President I 
rise today to discuss the one year anni-
versary of the bipartisan tax relief 
package. On June 7, 2001, President 
Bush signed the legislation. On Friday, 
June 7 of this year, the President 
marked the first anniversary of that 
event in Des Moines, Iowa. I was 
pleased to join the President for that 
anniversary celebration. 

One year ago this week, the Treasury 
Department started sending out rebate 
checks to every American taxpayer. I 
ask unanimous consent to have printed 
in the RECORD an announcement from 
the Treasury Department dated July 
26, 2001.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Office of Public Affairs] 
TREASURY TO MAIL OUT 8.1 MILLION CHECKS 

ON FRIDAY 
(July 26, 2001) 

Tomorrow the Treasury Department will 
send out 8.1 million advance payment checks 
to taxpayers for more than $3.4 billion in tax 
relief. These checks will be sent to taxpayers 
whose last two digits of their Social Security 
numbers are 10–19.

Week Two (July 27) Social Security Numbers 
10–19

Number of Checks 8.1 million 
Amount of Relief $3.4 billion 

Week One (July 20) Social Security Numbers 
00–09

Number of Checks 7.9 million 
Amount of Relief $3.3 billion
The Treasury Department will announce 

every week the number of checks that are 
being mailed out for that week, and the 
amount of tax relief that is being sent to 
taxpayers. Checks will be mailed over a ten-
week period, according to the last two digits 
of the taxpayers Social Security number. No-
tices from the Internal Revenue Service that 
tells taxpayers the amount of their check 
and when they should expect it have been 
mailed. Single taxpayers will get a check up 
to $300, head of household up to $500 and mar-
ried couples filing jointly will get up to $600. 

Because the Social Security number deter-
mines when checks are mailed, taxpayers 
may receive their checks at different times 
than their neighbors or other family mem-
bers. On a joint return, the first number list-
ed will set the mailout time.

If the last two digits of your Social Security number 
are 

You should receive 
your check the 

week of 

00–09 ............................................................................. July 23. 
10–19 ............................................................................. July 30. 
20–29 ............................................................................. August 6. 
30–39 ............................................................................. August 13. 
40–49 ............................................................................. August 20. 
50–59 ............................................................................. August 27. 
60–69 ............................................................................. September 3. 
70–79 ............................................................................. September 10. 
80–89 ............................................................................. September 17. 
90–99 ............................................................................. September 24. 

Mr. GRASSLEY. Those checks rep-
resented the first broad-based tax relief 

in nearly a generation. Generally, sin-
gle taxpayers got a $300 check and mar-
ried couples got a $600 check. 

What I would like to do today is first 
put the tax cut in historical context. 
Second, I would like to set the record 
straight in terms of the progressivity 
of the tax relief and its budget effects. 
Finally, I would like to illustrate what 
the tax relief legislation means in 
terms of typical families across Amer-
ica. 

I am going to use a series of charts as 
I move through the discussion. 

Let’s start with historical context. In 
the last 20 years, there have been sev-
eral pieces of major tax legislation. 
When I use the term major, I am refer-
ring to net tax hikes or net tax cuts in 
the neighborhood of $100 billion or 
more. 

In the last generation, frankly, the 
American taxpayer has come out on 
the short end of the deal. By and large, 
the tax-and-spend Washington crowd 
prevailed. There have been four major 
tax increase bills. There have been 
three major tax cut bills, with one of 
those, the 1997 tax relief package, bare-
ly breaking into the major category. 

Let’s take a look at the tax increase 
bills first. There were No. 1, ‘‘TEFRA’’ 
in 1982, No. 2, ‘‘DEFRA’’ in 1984, No. 3, 
‘‘OBRA’’ in 1990, and, as then Finance 
Chairman Pat Moynihan said, No. 4, 
the ‘‘world record tax increase’’ of 
President Clinton’s 1993 tax package. 
Senator Moynihan’s description was 
verified by a Joint Committee on Tax-
ation estimate. It showed the 1993 tax 
increase raised taxes by over $1 tril-
lion. 

In the same generation, taxpayers 
have received net tax cuts three times. 
The three events occurred in 1981, in 
1997, and last year. In 1981, the Reagan 
tax cuts brought down the top rate of 
70 percent to 50 percent. In 1997, modest 
bipartisan tax relief, had, as its center-
piece, the $500 per child tax credit. Of 
course, last year, all taxpayers re-
ceived a tax relief. 

When you look over the last genera-
tion, the bipartisan tax relief of last 
year, in effect, helped tip the balance 
back a little bit toward the American 
taxpayer. I say a little bit, because, by 
any reckoning, even when fully in ef-
fect, last year’s bill still leaves the bal-
ance toward higher taxes and more 
government. More on that in a minute. 

For another point of historical con-
text, take a look back at the funda-
mental tax reform of 1986. You will re-
call that effort was a grand com-
promise between liberals, led by Con-
gressman Rostenkowski, and conserv-
atives, led by President Reagan. We 
came up with a revenue neutral pack-
age by broadening the tax base by 
shutting down tax shelters. The rev-
enue raised was used to create two 
rates—15 percent and 28 percent. In ad-
dition, millions of low income families 
ceased paying income tax. 
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During the tax reform debate, to-

day’s House Democratic Leader, Con-
gressman GEPHARDT, pursued a tax re-
form plan with former Senator Brad-
ley. The Bradley-Gephardt plan con-
tained three rates of tax. The three 
rates were 35 percent, 25 percent, and 15 
percent. Former Senator Mitchell, who 
would become the Democratic Leader 
and a great champion of the liberal 
wing of the Democratic Caucus, sup-
ported a top rate of 35 percent as well. 
Indeed, the House, at that time con-
trolled by Democrats, passed a tax re-
form bill with a top rate of 35 percent. 

So, at the watershed event of 1986, 
the leaders of the Democratic Cau-
cuses, said individual income tax rates 
should not exceed 35 percent. As every-
one knows, 35 percent is the top rate 
when the bipartisan tax relief package 
is in full effect in 2006. I guess I find it 
a bit ironic that today the Democratic 
Leadership says individual tax rates 
must be above 35 percent.

It makes you wonder why today’s 
Democratic Leadership, in historical 
context, is so fixated on higher taxes. 
Why is Congressman GEPHARDT, the 
House Democratic Leader, insisting on 
tax rates at higher levels than his 1986 
era plan? Why is Senator DASCHLE, to-
day’s leader of the Democratic Caucus, 
insisting on tax rates at higher levels 
than his predecessor, Senator Mitchell? 

Isn’t 35 percent of a person’s income 
enough of a contribution for their 
share of the burden of the Federal Gov-
ernment? 

That is where the Democratic Lead-
ers were during tax reform. That is 
where the bipartisan tax relief plan 
leaves us when fully in effect in 2006. 
Unfortunately, that’s not where the 
Democratic Leaders are today. 

The question of why 35 percent isn’t 
enough leads in the second part of my 
discussion. What I would like to do is 
set the record straight on the progres-
sivity and budget effects of the bipar-
tisan tax relief plan. 

It seems to me that the Democratic 
leadership has moved its tax reform 
target away from tax relief for a very 
simple reason. The reason is to provide 
resources to grow the Federal Govern-
ment by increasing spending. 

It is part of a larger of agenda of 
moving a society, America the engine 
of capitalism, to look more like Euro-
pean socialism. It means more Govern-
ment and less individual responsibility. 
It means less reward for work and more 
money from the pockets of working 
people for the Federal Government. It 
means opportunity defined less by a 
dynamic market and more by political 
criteria. 

Now, a lot of inaccurate information 
has been spread about the bipartisan 
tax relief package. At the head of this 

campaign, is the Democratic Leader-
ship. Perhaps unwittingly, perhaps by 
design, much of the media has worked 
hand in glove with this partisan cam-
paign. 

The misinformation comes forward in 
three bogus assertions. The first incor-
rect assertion is that the bipartisan 
tax relief was a partisan Republican 
product. The second is that the bipar-
tisan tax relief package is the source of 
our current budget problems. The third 
incorrect assertion is that the tax re-
lief favored the wealthy over low and 
middle income taxpayers. 

I would like to turn to the first in-
correct assertion. Often we hear the 
phrase Republican tax cut or partisan 
tax cut. In fact, the tax cut was bipar-
tisan. Twelve Democratic Senators 
voted for the conference report. Sen-
ator JEFFORDS also voted for the con-
ference report. That is over one-fourth 
of the Democratic Caucus. 

The tax relief legislation was bipar-
tisan by design. In a Senate divided 
down the middle, the tax relief had to 
be bipartisan to pass. There was no 
other way. 

Democratic members of the Finance 
Committee played a key role in 
crafting the bill. LEd by our current 
Chairman, MAX BAUCUS, they insisted 
on a bill that reflected their priorities. 
Senators BREAUX, TORRICELLI, LINCOLN, 
all contributed to the formation of this 
bill. Republican moderates like Sen-
ator SNOWE also played a key role. 
Without these Senator’s input and sup-
port, we would not have the tax relief 
in place. 

Anyone who characterizes the tax re-
lief as partisan is flat out wrong. 

I would like to move on the second 
incorrect assertion. How many times 
have we heard on this floor or seen 
written in the media the charge that 
the bipartisan tax relief caused the 
current and projected deficits. If I have 
a dollar for every time I’ve heard or 
read this point, I could put the budget 
in balance. 

Cold hard numbers tell a different 
story. Cold hard numbers from the 
Congressional Budget Office, the Office 
of Management and Budget, and pri-
vate sector sources reveal the truth.

Here is what the numbers say. You 
can check it out on the CBO website. 

According to CBO’s January baseline, 
for the current fiscal year, the tax cut 
represents barely 14% of the total 
change in the budget since last year. 
For instance, for the same period, in-
creased appropriations outranked the 
tax cut by $6 billion. So, spending 
above baseline, together with lower 
projected revenues, accounted for 89 
percent of the change in the budget 
picture. Let me repeat that. Bipartisan 

tax relief was a minimal, 11 percent 
factor, in the change in the surplus. 

Over the long-term, the tax cut ac-
counts for 45 percent of the change in 
the budget picture. Stated another 
way, the 10 year surplus declined from 
$5.6 trillion to $1.6 trillion. Of that $4.0 
trillion change, the tax cut represented 
about $1.7 trillion of the decline. That 
is less than one-half of the change. Let 
me repeat that for our friends in the 
Democratic Leadership and their allies 
in the media. The tax relief package 
accounts for less than 45 percent of the 
decline in the surplus. 

The second incorrect assertion, that 
the tax cut ate the surplus, is incor-
rect, according to CBO. 

I would like to turn to the third in-
correct assertion about the bipartisan 
tax relief package. That assertion is 
that the tax relief package was a tax 
cut only for the wealthiest Americans. 

How many times have we heard the 
statistic that 40 percent of the benefits 
of the tax cut went to the top 1 percent 
of taxpayers? 

Where did the statistic come from? 
Did it come from the non-partisan 
Joint committee on Taxation? The an-
swer is no. The statistic cited by the 
media and the Democratic Leadership 
came from the liberal think tank 
known as the Center on Budget Policy 
and Priorities. How do they get their 
numbers? Here’s an example. Let us 
talk about how they distribute the ben-
efits of the death tax. The liberal think 
tank assumes that the person benefit-
ting from death tax relief is the dead 
person. Imagine that. Only in Wash-
ington, D.C. do they assume you can 
take the benefit of tax relief with you 
to the grave. 

It takes these kinds of distortions in 
methodology to get the conclusion the 
liberal think tank wants. That’s why 
our friends in the Democratic Leader-
ship rely on the Center for Budget Pol-
icy and Priorities. Unfortunately, some 
in the media accept these statistics at 
face value. 

Once again, facts can be ugly things 
for harsh critics of the bipartisan tax 
relief package. According to the Joint 
Committee on Taxation, Congress’ offi-
cial non-partisan scorekeeper, the tax 
code is more progressive with the tax 
relief package. Let me repeat that fact. 
Joint Tax, not a liberal or conservative 
think tank, says the bipartisan tax re-
lief package made the Tax Code more 
progressive. 

I ask unanimous consent to place in 
the RECORD a distribution analysis, 
prepared by Joint Tax.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:
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DISTRIBUTIONAL EFFECTS OF THE CONFERENCE AGREEMENT FOR H.R. 18361

Income category2

Change in Federal taxes 3 Federal taxes 3 under 
present law 

Federal taxes3 under pro-
posal 

Effective tax rate4

Millions Percent Billions Percent Billions Percent 
Present law

(percent) 
Proposal
(percent) 

CALENDAR YEAR 2001

Less than $10,000 ................................................................................................................................................................ ¥$75 ¥1.0 $7 0.4 $7 0.4 8.7 8.6
10,000 to 20,000 .................................................................................................................................................................. ¥2,989 ¥11.5 26 1.5 23 1.4 7.5 6.7
20,000 to 30,000 .................................................................................................................................................................. ¥5,790 ¥9.4 62 3.5 56 3.3 13.4 12.2
30,000 to 40,000 .................................................................................................................................................................. ¥5,674 ¥6.4 89 5.1 83 4.9 16.1 15.1
40,000 to 50,000 .................................................................................................................................................................. ¥5,490 ¥5.4 102 5.9 97 5.7 17.4 16.4
50,000 to 75,000 .................................................................................................................................................................. ¥11,546 ¥4.5 256 14.6 244 14.4 19.1 18.3
75,000 to 100,000 ................................................................................................................................................................ ¥8,488 ¥3.5 244 13.9 235 13.9 21.7 21.0
100,000 to 200,000 .............................................................................................................................................................. ¥10,488 ¥2.6 408 23.3 397 23.5 24.2 23.6
200,000 and over .................................................................................................................................................................. ¥6,997 ¥1.3 555 31.7 548 32.4 27.8 27.4

Total, All Taxpayers .................................................................................................................................................. ¥57,536 ¥3.3 1,748 100.0 1,690 100.0 21.4 20.7

CALENDAR YEAR 2002

Less than $10,000 ................................................................................................................................................................ ¥75 ¥1.0 7 0.4 7 0.4 9.2 9.1
10,000 to 20,000 .................................................................................................................................................................. ¥3,596 ¥13.3 27 1.5 23 1.3 7.6 6.6
20,000 to 30,000 .................................................................................................................................................................. ¥7,124 ¥11.3 63 3.4 56 3.2 13.5 12.0
30,000 to 40,000 .................................................................................................................................................................. ¥6,849 ¥7.6 91 4.9 84 4.8 16.1 14.8
40,000 to 50,000 .................................................................................................................................................................. ¥6,198 ¥5.8 106 5.8 100 5.7 17.5 16.5
50,000 to 75,000 .................................................................................................................................................................. ¥13,251 ¥5.0 267 14.5 254 14.4 19.0 18.0
75,000 to 100,000 ................................................................................................................................................................ ¥10,227 ¥4.0 255 13.9 245 13.9 21.7 20.8
100,000 to 200,000 .............................................................................................................................................................. ¥14,416 ¥3.3 442 24.1 427 24.3 24.2 23.4
200,000 and over .................................................................................................................................................................. ¥16,557 ¥2.9 578 31.5 562 32.0 27.9 27.1

Total, All Taxpayers .................................................................................................................................................. ¥78,294 ¥4.3 1,836 100.0 1,758 100.0 21.5 20.6

CALENDAR YEAR 2003

Less than $10,000 ................................................................................................................................................................ ¥83 ¥1.1 8 0.4 8 0.4 9.7 9.6
10,000 to 20,000 .................................................................................................................................................................. ¥3,516 ¥12.9 27 1.4 24 1.3 7.6 6.6
20,000 to 30,000 .................................................................................................................................................................. ¥7,135 ¥11.0 65 3.3 58 3.1 13.6 12.1
30,000 to 40,000 .................................................................................................................................................................. ¥6,946 ¥7.5 93 4.8 86 4.6 16.0 14.8
40,000 to 50,000 .................................................................................................................................................................. ¥6,155 ¥5.7 108 5.6 101 5.5 17.4 16.4
50,000 to 75,000 .................................................................................................................................................................. ¥13,554 ¥4.9 279 14.4 266 14.3 18.9 18.0
75,000 to 100,000 ................................................................................................................................................................ ¥10,553 ¥4.0 265 13.7 255 13.8 21.7 20.8
100,000 to 200,000 .............................................................................................................................................................. ¥15,487 ¥3.2 479 24.8 464 25.1 24.2 23.4
200,000 and over .................................................................................................................................................................. ¥17,453 ¥2.9 609 31.5 591 31.9 28.1 27.3

Total, All Taxpayers .................................................................................................................................................. ¥80,882 ¥4.2 1,933 100.0 1,852 100.0 21.5 20.6

CALENDAR YEAR 2004

Less than $10,000 ................................................................................................................................................................ ¥69 ¥0.9 8 0.4 8 0.4 10.0 9.9
10,000 to 20,000 .................................................................................................................................................................. ¥3,429 ¥12.6 27 1.3 24 1.2 7.6 6.6
20,000 to 30,000 .................................................................................................................................................................. ¥7,121 ¥10.8 66 3.3 59 3.1 13.6 12.2
30,000 to 40,000 .................................................................................................................................................................. ¥6,964 ¥7.3 96 4.7 89 4.6 16.0 14.8
40,000 to 50,000 .................................................................................................................................................................. ¥6,320 ¥5.8 110 5.4 103 5.3 17.4 16.4
50,000 to 75,000 .................................................................................................................................................................. ¥15,049 ¥5.2 288 14.2 273 14.2 18.7 17.8
75,000 to 100,000 ................................................................................................................................................................ ¥12,913 ¥4.6 279 13.8 266 13.8 21.5 20.5
100,000 to 200,000 .............................................................................................................................................................. ¥22,095 ¥4.3 512 25.2 490 25.3 24.1 23.0
200,000 and over .................................................................................................................................................................. ¥21.671 ¥3.4 642 31.6 620 32.1 28.2 27.3

Total, All Taxpayers .................................................................................................................................................. ¥95,630 ¥4.7 2,028 100.0 1,932 100.0 21.6 20.6

CALENDAR YEAR 2005

Less than $10,000 ................................................................................................................................................................ ¥76 ¥1.0 8 0.4 8 0.4 10.1 10.0
10,000 to 20,000 .................................................................................................................................................................. ¥3,867 ¥14.0 28 1.3 24 1.2 7.6 6.5
20,000 to 30,000 .................................................................................................................................................................. ¥7,937 ¥11.6 68 3.2 60 3.0 13.7 12.1
30,000 to 40,000 .................................................................................................................................................................. ¥7,720 ¥7.9 98 4.6 90 4.4 16.0 14.7
40,000 to 50,000 .................................................................................................................................................................. ¥6,945 ¥6.2 112 5.3 105 5.2 17.2 16.2
50,000 to 75,000 .................................................................................................................................................................. ¥16,630 ¥5.5 303 14.2 286 14.1 18.7 17.6
75,000 to 100,000 ................................................................................................................................................................ ¥14,709 ¥5.1 287 13.5 273 13.5 21.4 20.3
100,000 to 200,000 .............................................................................................................................................................. ¥24,654 ¥4.5 547 25.7 522 25.8 24.0 22.9
200,000 and over .................................................................................................................................................................. ¥21,182 ¥3.1 678 31.9 657 32.4 28.3 27.4

Total, All Taxpayers .................................................................................................................................................. ¥103,720 ¥4.9 2,129 100.0 2,025 100.0 21.6 20.6

CALENDAR YEAR 2006

Less than $10,000 ................................................................................................................................................................ ¥76 ¥0.9 8 0.4 8 0.4 10.4 10.3
10,000 to 20,000 .................................................................................................................................................................. ¥3,789 ¥13.6 28 1.2 24 1.1 7.6 6.6
20,000 to 30,000 .................................................................................................................................................................. ¥7,853 ¥11.4 69 3.1 61 2.9 13.7 12.2
30,000 to 40,000 .................................................................................................................................................................. ¥7,839 ¥7.9 99 4.4 91 4.4 16.0 14.7
40,000 to 50,000 .................................................................................................................................................................. ¥7,570 ¥6.5 116 5.2 108 5.2 17.2 16.0
50,000 to 75,000 .................................................................................................................................................................. ¥18,755 ¥6.0 313 14.0 294 14.0 18.6 17.5
75,000 to 100,000 ................................................................................................................................................................ ¥17,212 ¥5.8 297 13.3 280 13.3 21.3 20.0
100,000 to 200,000 .............................................................................................................................................................. ¥30,208 ¥5.1 588 26.3 558 26.6 23.9 22.7
200,000 and over .................................................................................................................................................................. ¥44,177 ¥6.1 719 32.1 675 32.1 28.3 26.6

Total, All Taxpayers .................................................................................................................................................. ¥137,476 ¥6.1 2,238 100.0 2,100 100.0 21.7 20.3

1 Includes provisions affecting the child credit, individual marginal rates, a 10% bracket, limitation of itemized deductions, the personal exemption phaseout, the standard deduction, 15% bracket and EIC for married couples, deductible 
IRAs, and the AMT. 

2 The income concept used to place tax returns into income categories is adjusted gross income (AGI) plus: [1] tax-exempt interest, [2] employer contributions for health plans and life insurance, [3] employer share of FICA tax, [4] work-
er’s compensation, [5] nontaxable Social Security benefits, [6] insurance value of Medicare benefits, [7] alternative minimum tax preference items, and [8] excluded income of U.S. citizens living abroad. Categories are measured at 2001 
levels. 

3 Federal taxes are equal to individual income tax (including the outlay portion of the EIC), employment tax (attributed to employees), and excise taxes (attributed to consumers). Corporate income tax and estate and gift taxes are not 
included due to uncertainty concerning the incidence of these taxes. Individuals who are dependents of other taxpayers and taxpayers with negative income are excluded from the analysis. Does not include indirect effects. 

4 The effective tax rate is equal to Federal taxes described in footnote (3) divided by: income described in footnote (2) plus additional income attributable to the proposal.
Source: Joint Committee on Taxation. Detail may not add to total due to rounding. 

TAX CODE BECAME MORE PROGRESSIVE—1979–2000 
[In percent] 

Income category 1979 2000 Change 

$0–$10,000 .......................................... 0.6 0.4 ¥0.2 
$10,000–$20,000 ................................. 2.3 1.5 ¥0.8 
$20,000–$30,000 ................................. 5.4 3.6 ¥1.8 
$30,000–$40,000 ................................. 7.8 5.1 ¥2.7 
$40,000–$50,000 ................................. 10.2 6.4 ¥3.8 
$50,000–$75,000 ................................. 24.6 16.8 ¥7.8 
$75,000–$100,000 ............................... 14.8 13.0 ¥1.8 
$100,000–$150,000 ............................. 12.5 14.4 ¥1.9 

TAX CODE BECAME MORE PROGRESSIVE—1979–2000—
Continued
[In percent] 

Income category 1979 2000 Change 

$150,000–$200,000 ............................. 5.1 6.9 ¥1.8 
$200,000–Over ..................................... 16.7 32.0 ¥15.3

Total ........................................ 100 100 ................

Source: CBO, October 2001, Table H–1b. 

BIPARTISAN TAX RELIEF MADE TAX CODE MORE 
PROGRESSIVE—2001 

[In percent] 

Income category 2006 w/o 
tax cut 

2006 w/
tax cut Change 

$0–$10,000 .......................................... 0.4 0.4 0.0 
$10,000–$20,000 ................................. 1.2 1.1 ¥0.1 
$20,000–$30,000 ................................. 3.1 2.9 ¥0.2 
$30,000–$40,000 ................................. 4.4 4.4 0.0 
$40,000–$50,000 ................................. 5.2 5.2 0.0 
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BIPARTISAN TAX RELIEF MADE TAX CODE MORE 

PROGRESSIVE—2001—Continued
[In percent] 

Income category 2006 w/o 
tax cut 

2006 w/
tax cut Change 

$50,000–$75,000 ................................. 14.0 14.0 0.0 
$75,000–$100,000 ............................... 13.3 13.3 0.0 
$100,000–$200,000 ............................. 26.3 26.6 0.3 
$200,000–Over ..................................... 32.1 32.1 0.0

Total ........................................ 100 100 ................

Source: JCT, May 2001, JCX 52–01. 

Mr. GRASSLEY. Madam President, 
some might ask how does Joint Tax 
conclude that the bipartisan tax relief 
made the tax code more progressive. 

The answer is that the bipartisan tax 
relief returns to taxpayers, on a pro-
gressive basis, a small portion of the 
record level of Federal taxes. 

Take a look at this chart. It shows 
that the largest tax cut went to tax-
payers in the lower and middle income 
brackets. For instance, taxpayers with 
incomes between $10,000 and $20,000, 
will see their taxes reduced by almost 
14 percent when the tax cut is fully in 
effect. Taxpayers with over $200,000 will 
see their taxes reduced by barely 6 per-
cent. 

The Democratic Leadership and 
many in the media, will focus, not on 
the burden taxpayers bear, but on the 
benefits of the tax cut. In other words, 
they will try to ignore the progressive 
nature of our current system and use 
isolated examples. For instance, they 
will say that a taxpayer at $50,000 of in-
come gets more of a tax cut than a tax-
payer at $10,000 of income. In fact, a 
taxpayer at $50,000 of income, pays con-
siderably more tax than a taxpayer at 
$10,000 of income. Comparing two dif-
ferent taxpayers’ tax relief benefits 
without looking at the burden is com-
paring apples to oranges. 

Let us compare apples to apples. 
That is, the burden born by groups of 
taxpayers before and after the tax re-
lief bill. 

What I showed you before was the 
change in the tax burden for different 
categories of taxpayers. This chart al-
lows you to see how progressive the 
current system is and how the tax re-
lief bill made the tax system even more 
progressive. Keep in mind that this 
table includes all taxes. That’s income 
taxes, payroll taxes, excise taxes, and 
corporate income taxes. 

Let us compare the same two groups 
I talked about before. Taxpayers with 
incomes between $10,000 and $20,000 
bore 1.2 percent of the Federal tax bur-
den before the tax relief bill and 1.1 
percent after the tax relief bill. Tax-
payers with over $200,000 maintained 
their burden, 32.1 percent, before and 
after the tax relief bill. 

You can see the bipartisan tax relief 
bill lightened everyone’s Federal tax 
burden but did it in a progressive way. 

What the tax relief bill aimed to do 
was send back to the American people 
a portion of the record-high levels of 
taxation. But the bipartisan tax relief 
bill sent the money back in a progres-
sive manner. 

Let us take a look at where we were 
early last year. You’ll see the Federal 
Government was taking in record-high 
levels of individual income taxes. For 
instance in 2000, Federal taxes were 
taking 20.5% of GDP and individual in-
come taxes were taking 10.2 percent of 
GDP. 

According to CBO, those upward 
record-high level trends were going to 
continue throughout this decade. In 
fact, even when fully in effect, the bi-
partisan tax relief bill leaves both Fed-
eral and individual income taxes at 
near record levels. 

Chairman Greenspan gave us a green 
light to provide broad-based tax relief 
because he foresaw a long-term eco-
nomic problem. The record level of tax-
ation, if left on track, would have been 
a drag on economic growth. 

As a matter of fact, there is substan-
tial agreement that the tax cut came 
at just the right time. The rebate 
checks and other relief arrived just as 
the recession started to hit home. Ac-
cording to the Department of Com-
merce, the tax relief boosted personal 
incomes by the highest amount in al-
most 10 years.

You can now see that those three 
widespread incorrect assertions about 
the bipartisan tax relief package have 
been countered. One, the tax relief 
package was bipartisan; not partisan as 
its critics claim. Two, the tax relief 
package did not cause either the short-
term or long-term budget problems we 
face. Three, the tax relief package pro-
vides broad-based relief in a progres-
sive fashion. 

I would like to turn to the final part 
of my discussion. This is the most im-
portant part because it describes what 
the tax relief package means to typical 
taxpayers. 

We took as a starting point President 
Bush’s efforts to provide income tax re-
lief to all Americans. This legislation 
includes the four main elements of 
President Bush’s goals of providing tax 
relief to working families. 

These goals are to: No. 1, provide tax 
relief for working families through re-
ducing marginal rates; No. 2, reduce 
the marriage penalty; No. 3, expand the 
child tax credit; and No. 4, eliminate 
death taxes. Let’s look at each one. 

First, this legislation reduced mar-
ginal rates at all levels and creates the 
new 10 percent level proposed by the 
President. We also began to address the 
hidden marginal rate increases such as 
PEPS and PEASE that complicate the 
Code. 

The 10 percent bracket means a tax 
cut for every American taxpayer. It 
was the source for the rebate checks 
that every taxpayer received last year. 
That’s $600 for every family and $300 
for every single person. 

America is a society of opportunity. 
Over 60 percent of all families will at 
one time or another be in the top fifth 
of income in this country. A man will 
make more at 55, after 30 years of hard 
work, than he did at 25. A family 
should not face a crushing marginal 

rate tax burden when they finally get a 
good paycheck for a few years as a re-
ward for years of hard work. 

For those that have worked hard 
over the years, there is some marginal 
tax rate relief. Here, I am referring to 
small business. Small business gen-
erates 80 percent of the new jobs in this 
country. Small business owners receive 
80 percent of the benefits of the mar-
ginal rate reductions. When fully 
phased in, the marginal rate paid by a 
successful small business will be the 
same as that paid by General Motors. I 
don’t know how Senators can argue 
that 35 percent is an appropriate top 
rate for General Motors, but too low 
for Joe’s Garage. 

While I am on the topic of marginal 
rate relief one political development 
continues to surprise me. Those on the 
other side most opposed to the mar-
ginal rate relief come from the higher 
income states, the so-called high-tax or 
‘‘blue states’’ that tend to be on each 
coast and around the Western Great 
Lakes. Taypayers in those states, in 
particular, bear the brunt of higher 
marginal rates. 

It continues to surprise me that Sen-
ators from those high-tax paying states 
attempt to obstruct tax relief that is 
most meaningful to their constituents. 

Federal taxes squeeze harder in those 
states where incomes are higher and 
the cost of living is higher. To this day, 
I do not understand the virgourous op-
position these members have to reliev-
ing the high tax burden their constitu-
ents face. Instead, members from these 
states tend to focus on those who don’t 
pay income tax. Maybe members from 
the other side of the aisle and who are 
from these states seem oblivious to 
this disproportionately heavy tax bur-
den. Or maybe they think Federal 
taxes should be higher. Maybe it’s lib-
eral guilt. I cannot figure it out. One 
has to wonder what the folks in those 
states who work hard and pay high 
taxes would think if they took a look 
at these charts. One has to wonder 
what they’d think about higher taxes 
those on the other side seem to yearn 
for.

The first part of the package provides 
progressive income tax relief to every 
American that pays income tax. Let’s 
move on to the second part. 

The second part provides income tax 
relief for married families—for families 
where both spouses work and where 
only one spouse works. In addition, 
thanks to the advocacy of Senator JEF-
FORDS, we expanded the Earned Income 
Credit for married families with chil-
dren. Further, there was wide bipar-
tisan agreement to simplify the Earned 
Income Credit which will mean that 
hundreds of thousands of more children 
will receive the EIC benefits. 

This package contains the first mar-
riage penalty relief in 33 years. Let me 
repeat that. For the first time in 33 
years, we’re delivering marriage pen-
alty relief. 

Third, the President’s desire to ex-
pand the child credit to $1000 was met 
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in the bipartisan tax relief package. 
And in response to the concerns of Sen-
ators SNOWE, LINCOLN, BREAUX, and 
JEFFORDS the child credit was ex-
panded to help millions of children 
whose working parents do not pay in-
come tax. 

Let’s take a look at an example. For 
a single mother with two children at 
$16,000 of income, this tax relief pack-
age means $600 more in her pocket for 
this year. That’s an increase of almost 
4 percent in this single mother’s budg-
et. I’m sure she can use the money. 

The fourth part of the package dealt 
with the death tax. The death tax is re-
duced and finally eliminated—as called 
for by President Bush. We were suc-
cessful in this effort due to the work of 
many Senators but I would particu-
larly note the efforts of Senators KYL, 
PHIL GRAMM, and LINCOLN.

Thus, this legislation contained the 
four main elements of President Bush’s 
efforts to provide tax relief for working 
families—marginal rate reduction, re-
lief for married families, the expansion 
of the child credit and the reduction 
and ultimate elimination of the death 
tax. 

I would remind my colleagues again 
that the hallmark of this legislation is 
that relief for low income families 
comes first. The marginal rate drop to 
10 percent was immediate, the child 
credit expansion to low income fami-
lies was immediate, the expansion of 
EIC was immediate. 

The greater progressivity of the tax 
relief legislation is certainly due in no 
small part to the work of Senator BAU-
CUS.

Everyone knows Senator BAUCUS and 
other Democrats who crafted this 
package took a lot of heat from the lib-

eral core of the Democratic Caucus. His 
objective, like mine, was a bipartisan 
tax relief package. It seems that while 
many are happy to talk about biparti-
sanship they can’t stand to see biparti-
sanship practiced. 

In addition to President Bush’s pro-
posals to provide tax relief to working 
families, the tax relief package in-
cluded legislation that had been con-
sidered by the Finance Committee pre-
viously. 

I believe that not all good ideas come 
from just one end of Pennsylvania Ave-
nue. Thus, we included the Grassley/
Baucus pension reform legislation 
which probably would not have made it 
in the bill without the longtime sup-
port of Senators HATCH and JEFFORDS.

That package means $50 billion in tax 
benefits for enhanced retirement secu-
rity. That figure will be compounded 
many times over in retirement assets. 
A lot of folks like to play political 
football with retirement security 
issues. The bipartisan tax relief pack-
age actually moved the ball forward on 
retirement security. 

Let’s take a look at an example. 
Under the tax relief legislation, work-
ers will be able to raise their IRA con-
tributions to $5,000 annually. Workers 
will also be able to put away up to 
$15,000 annually in their 401(k) ac-
counts.

In addition, the legislation contained 
over $30 billion in tax benefits targeted 
for education. Elements of this pack-
age included language to expand the 
prepaid tuition programs to help fami-
lies pay for college—long advocated by 
Senators COLLINS, MCCONNELL, and 
SESSIONS. In addition, the package pro-
vided a college tuition deduction 
thanks to Senators TORRICELLI, SNOWE, 

and JEFFORDS, private activity bonds 
for school construction in response to 
Senator GRAHAM’s concerns, as well as 
an expansion of the education savings 
accounts—in honor of Senator Cover-
dell—thanks to the work of Senator 
TORRICELLI and Senator LOTT. 

Let’s take a look at an example. 
Under this legislation, a young couple 
can contribute $2,000 per year per child 
to an education IRA. The account en-
joys inside buildup tax-free and is 
available to pay tuition and other col-
lege costs. 

None of us should forget the great 
winners of this legislation—the Amer-
ican taxpayer. We provided the Amer-
ican taxpayer the greatest amount of 
tax relief in a generation. And they de-
serve it. 

With the bipartisan tax relief legisla-
tion in place, all taypaying Americans 
have a little bit more of their money in 
their pockets. Struggling families will 
have more money to make ends meet; 
parents and students will be able to 
more easily afford the costs of a col-
lege education; a successful business 
woman will be able to expand her busi-
ness and hire more people; a father fi-
nally getting a good paycheck after 
years of work will be able to better 
provide for his aging mother; and, a 
farmer can pass on the family farm 
without his children having to sell half 
the land to pay estate taxes. 

As an illustration of the breadth of 
this relief, I ask unanimous consent to 
have printed in the RECORD a State-by-
State analysis of the per taxpayer ben-
efits, prepared by the Tax Foundation.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

BUSH 2001 TAX REDUCTION BY STATE FY 2001–2002

Total (Dol-
lars in mil-

lions) 
Per capita Per

household 

Alabama ............................................................................................................................................................................................................................................................................................................. $1,151 $257 $663
Alaska ................................................................................................................................................................................................................................................................................................................ 233 363 939
Arizona ............................................................................................................................................................................................................................................................................................................... 1,689 320 826
Arkansas ............................................................................................................................................................................................................................................................................................................ 603 224 578
California ........................................................................................................................................................................................................................................................................................................... 15,539 451 1,165
Colorado ............................................................................................................................................................................................................................................................................................................. 2,044 463 1,196
Connecticut ........................................................................................................................................................................................................................................................................................................ 2,558 750 1,938
Delaware ............................................................................................................................................................................................................................................................................................................ 309 388 1,003
Florida ................................................................................................................................................................................................................................................................................................................ 6,532 400 1,032
Georgia ............................................................................................................................................................................................................................................................................................................... 2,928 350 903
Hawaii ................................................................................................................................................................................................................................................................................................................ 336 272 703
Idaho .................................................................................................................................................................................................................................................................................................................. 330 247 638
Illinois ................................................................................................................................................................................................................................................................................................................ 5,789 465 1,201
Indiana ............................................................................................................................................................................................................................................................................................................... 2,003 327 845
Iowa .................................................................................................................................................................................................................................................................................................................... 852 291 752
Kansas ............................................................................................................................................................................................................................................................................................................... 899 333 859
Kentucky ............................................................................................................................................................................................................................................................................................................. 1,033 254 656
Louisiana ............................................................................................................................................................................................................................................................................................................ 1,112 249 642
Maine ................................................................................................................................................................................................................................................................................................................. 337 263 678
Maryland ............................................................................................................................................................................................................................................................................................................ 2,354 438 1,130
Massachusetts ................................................................................................................................................................................................................................................................................................... 3,611 567 1,465
Michigan ............................................................................................................................................................................................................................................................................................................ 3,860 388 1,001
Minnesota ........................................................................................................................................................................................................................................................................................................... 2,045 411 1,063
Mississippi ......................................................................................................................................................................................................................................................................................................... 584 204 527
Missouri .............................................................................................................................................................................................................................................................................................................. 1,785 317 818
Montana ............................................................................................................................................................................................................................................................................................................. 209 228 589
Nebraska ............................................................................................................................................................................................................................................................................................................ 547 318 823
Nevada ............................................................................................................................................................................................................................................................................................................... 913 436 1,127
New Hampshire .................................................................................................................................................................................................................................................................................................. 615 488 1,261
New Jersey .......................................................................................................................................................................................................................................................................................................... 4,953 585 1,511
New Mexico ........................................................................................................................................................................................................................................................................................................ 420 227 586
New York ............................................................................................................................................................................................................................................................................................................ 9,392 496 1,283
North Carolina .................................................................................................................................................................................................................................................................................................... 2,534 310 800
North Dakota ...................................................................................................................................................................................................................................................................................................... 159 248 641
Ohio .................................................................................................................................................................................................................................................................................................................... 3,788 333 860
Oklahoma ........................................................................................................................................................................................................................................................................................................... 819 236 611
Oregon ................................................................................................................................................................................................................................................................................................................ 1,123 322 833
Pennsylvania ...................................................................................................................................................................................................................................................................................................... 4,566 372 960
Rhode Island ...................................................................................................................................................................................................................................................................................................... 363 344 890
South Carolina ................................................................................................................................................................................................................................................................................................... 1,081 267 689
South Dakota ..................................................................................................................................................................................................................................................................................................... 228 299 772
Tennessee ........................................................................................................................................................................................................................................................................................................... 1,820 316 816
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BUSH 2001 TAX REDUCTION BY STATE FY 2001–2002—Continued

Total (Dol-
lars in mil-

lions) 
Per capita Per

household 

Texas .................................................................................................................................................................................................................................................................................................................. 7,719 362 936
Utah ................................................................................................................................................................................................................................................................................................................... 595 260 673
Vermont .............................................................................................................................................................................................................................................................................................................. 197 320 828
Virginia ............................................................................................................................................................................................................................................................................................................... 3,069 426 1,102
Washington ........................................................................................................................................................................................................................................................................................................ 3,169 527 1,362
West Virginia ...................................................................................................................................................................................................................................................................................................... 363 201 518
Wisconsin ........................................................................................................................................................................................................................................................................................................... 1,888 349 902
Wyoming ............................................................................................................................................................................................................................................................................................................. 207 411 1,061
District of Columbia .......................................................................................................................................................................................................................................................................................... 317 559 1,445

Total ...................................................................................................................................................................................................................................................................................................... 111,571 392 1,013

Notes. Includes provisions that only affect individual income tax liabilities.
Source. Tax Foundation. 

Mr. GRASSLEY. Madam President, 
this chart illustrates the benefits of 
the income tax rate reductions State 
by State. As you can see, all taxpaying 
families in all States benefit. The ex-
amples are endless of the great benefits 
that we realize when we give tax relief 
to working families. 

While I am pleased about the first an-
niversary, I won’t be satisfied until we 
make these bipartisan measures per-
manent. 

Let’s tell every taxpayer they can 
count on the 10 percent bracket 10 
years from now. Let’s tell the small 
business owner that, after 10 years of 
hard work, they won’t face a tax rate 
of 39.6 percent. Let’s tell the single 
mother with two children that her 
taxes won’t rise by $1,200. Let’s tell the 
newlyweds that 10 years from now they 
don’t have to face a marriage penalty. 
Let’s tell family farmers they won’t 
face the death tax 10 years from now. 
Let’s tell workers saving for retire-
ment that they can put away $5,000 in 
their IRA 10 years from now. Let’s tell 
a young couple that 10 years from now 
they will continue to be able to save 
$2,000 each year per child for college 
savings. 

I would like to sum up. In historical 
context, the tax relief package pro-
vides a modest refund to all taxpayers 
at a level previously supported by the 
Democratic leadership. Over time, the 
Democratic leadership’s notion of what 
the top rate of tax should be has moved 
up. 

Three assertions about the tax relief 
package, repeated almost daily by its 
critics, are incorrect. I will correct 
them once again. The tax relief pack-
age is bipartisan. The tax relief pack-
age did not cause our current or long-
term budget problems. The tax relief 
package is progressive. 

Finally, and most importantly, the 
tax relief package provides important 
resources for families, small busi-
nesses, retirement security, and edu-
cation. These resources are valuable 
and should be available to the Amer-
ican people on a permanent basis. 

The PRESIDING OFFICER. The Sen-
ator has used his 20 minutes. 

Mr. GRASSLEY. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Louisiana. 
f 

ORDER OF PROCEDURE 
Mr. BREAUX. Madam President, a 

parliamentary inquiry with regard to 

the time situation: Is it allocated to 
morning business or where am I? 

The PRESIDING OFFICER. Under 
the previous order, the time until 11:45 
is controlled by the Republican leader-
ship. 

Mr. BREAUX. Madam President, I 
ask then if the acting Republican lead-
er will yield me some time. 

Mr. GRASSLEY. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Maine. 
Mr. GRASSLEY. How much time is 

the Senator going to use? 
Ms. SNOWE. Madam President, I will 

use 15 minutes, but I am happy to defer 
to the Senator from Louisiana to pre-
cede me if I may and ask unanimous 
consent, of course, to do so, and then I 
will take my 15 minutes. 

The PRESIDING OFFICER. There 
are only 12 minutes remaining under 
the previous order. 

Ms. SNOWE. May I ask unanimous 
consent to extend that by 3 minutes to 
15 minutes and 5 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BREAUX. Parliamentary in-
quiry: If I understand that, it is ex-
tended by 5 minutes, that will be until 
10 to noon. Let me have 5 minutes now. 

Ms. SNOWE. I am glad to yield 5 min-
utes. 

The PRESIDING OFFICER. The Sen-
ator from Louisiana. 

f 

MEDICARE 

Mr. BREAUX. Madam President, 
today is a very important day because 
it is the 37th anniversary of the passing 
of the Medicare legislation providing 
universal coverage of health care for 
all seniors. Everybody got it. No mat-
ter what your income was, there was 
no gap. Those with low income got 
Medicare, hospital, and doctor cov-
erage. If you were of moderate income, 
you got it. If you were upper income, 
you got it. It was a concept 37 years 
ago that Medicare should be a uni-
versal health care plan for all seniors. 

Today, we are at some point going to 
be debating a fundamental change in 
Medicare by saying that only a portion 
of seniors are going to get real pre-
scription drug coverage—not all sen-
iors, but we are going to means test it. 
According to the piece of paper pro-
vided by the supporters of that ap-
proach, individuals below 200 percent of 

poverty—which is $13,300 for an indi-
vidual—are going to have a Cadillac-
type of coverage plan. But if you make 
$13,301, tough luck. You are going to 
have to pay 95 percent of your drug 
coverage if you are not below 200 per-
cent of poverty until you reach a figure 
of about $3,300 worth of out-of-pocket 
drug expenses, and then the Govern-
ment will make up 90 percent. 

It is really interesting to see whom 
are we talking about covering. It is 
also important to think about whom 
we are not covering under this scaled-
down version. 

The average number of people in the 
United States below 200 percent of pov-
erty is 30 percent. That means 70 per-
cent of the American elderly would not 
qualify by being under 200 percent of 
poverty. These are working people who 
have paid taxes when they were work-
ing, who are retired, and now, because 
they don’t qualify as being 200 percent 
under poverty, all of a sudden we are 
going to leave them out of a Medicare 
Program that was supposed to provide 
universal health coverage for all Amer-
icans. This is a fundamental break 
with what Medicare was all about, 
which was a universal plan for all sen-
iors, not just for seniors making under 
200 percent of poverty. 

Seventy percent of America’s elderly 
would not qualify for the 200 percent 
poverty standard. That is not what we 
signed into law 37 years ago and cele-
brate today, the advent of a Medicare 
Program that was universal coverage 
for all citizens. 

I understand why we are attempting 
to do that. That is because we are try-
ing to spend less money. The 
tripartisan plan said we could spend 
$370 billion and reform Medicare by 
giving seniors new options and also 
provide a universal prescription drug 
plan that covered all seniors, not just 
those under 200 percent of poverty. 

If I were a senior who had an income 
of $13,301, according to their chart, I 
would be very unhappy with what the 
Senate is considering now. Seventy 
percent of America’s seniors would not 
qualify under 200 percent of poverty. 
We can do better than that. We can do 
far better than that. We can do more 
for less, if we do it correctly and we do 
it in the proper fashion. 

We had a plan under the tripartisan 
plan that was a comprehensive plan. It 
was a $24-a-month premium for seniors 
who have to meet a $250 deductible, and 
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then, after that, it was universal cov-
erage for all seniors. They paid 50 per-
cent coinsurance, but everybody par-
ticipated. Every senior was treated 
equally, not just spending a substantial 
amount of money for a selective num-
ber of people. 

Medicare is not an antipoverty pro-
gram; Medicaid is. Medicare is uni-
versal coverage. It is not just saying to 
70 percent of our seniors, you are not 
going to get any real help. Some will 
say we are helping those over 200 per-
cent of poverty. You are not helping 
them very much when you tell them 
they have to pay 95 percent of the cost 
of their prescription drugs. Ninety-five 
percent, what kind of coverage is that? 
We are going to say: We will help you 
with 5 percent, but 95 percent is going 
to have to come out of their pocket 
after 200 percent of poverty. That 
doesn’t seem to be a very good deal to 
me. 

Then you say: When you get $3,300 
worth of out-of-pocket drug costs, the 
Government will help you again. It is 
not really the best we can do. We can 
do far better than that. I think we 
ought to. 

I don’t know why we are actually 
voting. No. 1, everybody should realize 
the bill did not come out of the Fi-
nance Committee, where all of this 
type of work should have been done, 
where all the compromises should have 
been accomplished, instead of trying to 
go to the floor and having one bill one 
day without 60 votes, another bill with-
out 60 votes, and yet today another bill 
that does not have 60 votes. 

We are putting people on the spot un-
necessarily. I suggest we put this off 
and begin the real work that is possible 
and get something that works.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

The Senator from Maine is recog-
nized. 

Ms. SNOWE. Madam President, I ask 
unanimous consent to add 3 additional 
minutes to my 12. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Ms. SNOWE. I would be glad to yield 

further to my colleague from Lou-
isiana. 

Mr. BREAUX. No, thank you. 
f 

THE TRIPARTISAN PRESCRIPTION 
DRUG PLAN 

Ms. SNOWE. Madam President, I rise 
today to discuss the issue of prescrip-
tion drugs and how we intend to pro-
ceed on the Senate floor. I concur with 
my colleague from Louisiana, with 
whom I have had the privilege to work 
in crafting a tripartisan plan for more 
than a year, in hopes of avoiding a po-
litical showdown and confrontation on 
this most significant issue facing sen-
iors in this country. 

I, too, agree with my colleague from 
Louisiana, in the hope that we can 
avoid having another vote on two com-
peting plans that will not get the nec-

essary 60 votes to proceed. I hope we 
can avoid a collision at the crossroads 
on this most significant domestic issue 
facing our Nation’s seniors. 

We have been negotiating all week-
end to try to work out an agreement. 
Senator GRASSLEY is here in the Cham-
ber, the ranking member of the Fi-
nance Committee. He has been working 
consistently and diligently to try to 
negotiate an agreement. Now we are 
faced with a political showdown; we are 
faced with a decision to either vote for 
the lowest common denominator or for 
no prescription drug coverage at all. 

I do not believe in letting the perfect 
become the enemy of the good, but we 
certainly should not countenance the 
political becoming the enemy of the 
practical, the attainable, and the do-
able. We should not find ourselves in 
this situation today because we have 
been working for more than a year and 
a half in developing a plan to avoid 
having politics undermine that process. 

That is why we reached across the 
political aisle, Republicans to Demo-
crats and Independents, and vice versa, 
so that we can begin to sort out our 
ideas. That is not to say we had all the 
right ideas, but we did it to begin that 
process that should have begun in the 
Finance Committee—to debate, to 
amend, to work through competing 
ideas in order to achieve a consensus 
that would give impetus to the passage 
of this legislation. We should have had 
that markup. We have been saying that 
for weeks. In fact, we anticipated we 
would have a markup on that critical 
legislation. But we were denied that 
opportunity for unknown reasons. So 
now we are hearing we are going to 
have a vote regardless—the all-or-noth-
ing proposition that seems to overtake 
and mire the political process to the 
point that it really jams the monkey 
wrenches into this institution. 

I hope we will avoid having another 
vote for the sake of having a vote, 
drawing lines in the sand so people’s 
positions become more intractable. I 
hope we can avoid that kind of situa-
tion and confrontation. We have been 
spending more than a week and a half 
on legislation that is very important to 
America. Using generics would save the 
American Government $8 billion. It 
would also save our Nation’s con-
sumers more than $60 billion over 10 
years. We have been spending more 
than 2 weeks on that proposition in the 
Senate. It has had consideration in the 
committee of jurisdiction for several 
days as well. 

Compare that to our initiative on 
prescription drug coverage—no consid-
eration in the Senate Finance Com-
mittee, up-or-down votes on the floor 
of the Senate on a $400 billion pro-
gram—$400 billion. That is more than 
the annual spending of the Defense De-
partment. It is more than the newly or-
ganized Department of Homeland Secu-
rity that we will be considering as well. 

So now we are being asked to have 
one vote, as we did last week, on each 
competing plan on prescription drug 

coverage—it will presumably cost $400 
billion over the next 10 years—with no 
committee consideration, no up-or-
down votes on the Senate floor, no 
ability to amend—$400 billion. When 
was the last time we created a domes-
tic program that cost $400 billion, with 
no consideration in the committee and 
hardly any consideration on the floor 
of the Senate? When? 

We have spent weeks and weeks in 
the committees considering the home-
land security legislation. We have 
spent 2 weeks on the floor of the Sen-
ate on a bill that will save the Nation’s 
consumers $60 billion over 10 years. 
And we have heard announced consid-
eration for a domestic program that 
will cost our Government more than 
$400 billion. It is really hard to under-
stand why we are in the circumstances 
that we are in today. That is why I ask 
that we put off any polarizing votes, so 
that we can further work to achieve a 
consensus on the broader plan. 

There were criticisms against the 
tripartisan plan—that it created a 
donut, it created a gap in coverage be-
tween $3,450 and $3,700 under cata-
strophic. 

The legislation being put forward by 
the Senator from Florida will only pro-
vide coverage to seniors at extremely 
high costs and low incomes, or very 
low income coverage. More than half of 
our Nation’s seniors will have no cov-
erage at all. Above 200 percent, there 
will be a cliff because an individual 
earning $17,721 will get zero coverage 
until they spend $3,300. A couple with 
an income of $23,880 will get zero cov-
erage. So until they spend $3,300 in pre-
scription drug coverage costs, they 
have no coverage whatsoever. Well, I 
would say that is an enormous gap in 
coverage. 

Our plan is to the contrary. It mini-
mizes that gap in coverage. It is 50⁄50 
coverage above 150 percent, to $3,450; 80 
percent will not even reach that ben-
efit limit, and we provide a cata-
strophic coverage beginning at $3,700. 
Ninety-nine percent of all seniors will 
participate in our program, according 
to the Congressional Budget Office. But 
under the legislation proposed by the 
Senator from Florida, more than half 
of our Medicare beneficiaries will have 
no coverage at all. They will have no 
coverage at all. That is creating a huge 
gap in coverage. It is a huge gap, and I 
think we can do better. 

We have worked with the Senator 
from Massachusetts on concerns about 
the delivery mechanism in our legisla-
tion. So we have agreed to modify that 
to provide an absolute, ironclad agree-
ment that there will be a fallback 
mechanism in the event the insurance 
risk delivery system fails. So there will 
be a guarantee, regardless of where you 
live in America, that you will have a 
benefit of the standard program that 
we offer in our legislation. 

But we even went further and agreed 
to increase our program from $370 bil-
lion to $400 billion. So we have been 
flexible. We are willing to work across 
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party lines to avoid the political show-
down by having this up-or-down vote at 
all costs, not trying to search for a 
common ground, not having an ade-
quate, thorough debate in the com-
mittee and on the floor, and a $400 bil-
lion program. 

I would like to know, when is the last 
time the Senate has created a $400 bil-
lion social program that has had no 
consideration in the Senate Finance 
Committee, or any committee of the 
Senate, and has had virtually no con-
sideration on the floor, no amend-
ments, just an up-our-down vote? If 
you do not get your 60, tough luck: Is 
that what the Senate is all about, 
Madam President? Is that what it is all 
about? It is winning at all costs? 

Who is going to pay for those costs? 
Our Nation’s seniors. Our Nation’s sen-
iors are going to pay the cost—that is 
what this is all about—and they are 
going to pay a high cost because so 
many will either have minimal cov-
erage or no coverage at all. This is how 
many people, when one looks at this 
chart, will be omitted from coverage in 
the plan offered by the Senator from 
Florida: 26 million Medicare bene-
ficiaries. 

I know we can do better. We worked 
for more than a year to create a plan 
that included Democrats, included our 
Independent, Senator JEFFORDS from 
Vermont, so that we could avoid this 
kind of impasse. 

I would hope that we would avoid 
this unnecessary political showdown 
today or tomorrow. I hope we can put 
aside our differences and forge solu-
tions to the problems that our Nation’s 
seniors face when it comes to cata-
strophic costs for our Nation’s seniors 
who have a chronic illness. 

In fact, there was an op-ed piece in 
the New York Times yesterday which 
indicated that most people face costs 
of $1,200 to $1,500. They are the chron-
ically ill. Guess what. Under the plan 
offered by the Senator from Florida, 
many of those individuals will not get 
any coverage until they spend $3,300. 
They will get no coverage whatsoever. 

Won’t they be surprised when we pass 
a so-called prescription drug benefit 
coverage that says the Nation’s seniors 
are now covered and when they find 
out, no, not exactly. You will pay an 
annual fee of $25 and then discover you 
do not have any coverage because, if 
you earn $17,721 as an individual, you 
get zero coverage until you spend 
$3,300. If you are a couple and earn 
$23,881 in income, then you have to 
spend $3,300 in prescription drugs be-
fore you get any coverage. That is a 
huge gap in coverage. 

Last week, in the two votes we did 
have on the two competing plans, there 
was a common thread. That common 
thread was continuing to embrace uni-
versal coverage in the Medicare Pro-
gram, which is a principle that most of 
us—97 percent, 97 votes—supported 
continuing in the Medicare Program. If 
we take the approach of low income 
and catastrophic coverage solely as the 

kind of benefit we decide to enact in 
the Senate, we are abandoning the 
principle of universal coverage in the 
Medicare Program. 

I hope we do not plan to move in that 
direction. That clearly will be the 
wrong approach. It will be the wrong 
approach for Medicare and certainly 
will be the wrong approach for our Na-
tion’s seniors. We can do better, and I 
hope we will do better. We have the 
ability to do better. 

I urge my colleagues to reconsider 
and I urge the leadership to avoid any 
votes so we can continue to work on 
this issue, if it takes August and come 
back in September, if we cannot do it 
this week. But let’s avoid the kind of 
confrontation that will manifest itself 
in the vote that is recommended on the 
one plan alone. 

I thank the Chair, and I yield the 
floor.

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is now closed. 

f 

GREATER ACCESS TO AFFORD-
ABLE PHARMACEUTICALS ACT 
OF 2001 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
resume consideration of S. 812, which 
the clerk will report. 

The legislative clerk read as follows:
A bill (S. 812) to amend the Federal Food, 

Drug, and Cosmetic Act to provide greater 
access to affordable pharmaceuticals.

Pending:
Reid (for Dorgan) amendment No. 4299, to 

permit commercial importation of prescrip-
tion drugs from Canada. 

McConnell amendment No. 4326 (to amend-
ment No. 4299), to provide for health care li-
ability reform.

The PRESIDING OFFICER. The Re-
publican leader. 

Mr. LOTT. Madam President, I do 
wish to speak in behalf of the McCon-
nell amendment. I realize time has ex-
pired, but I yield myself time under 
leader time. 

Mr. REID. Will the Senator yield? 
Mr. LOTT. Recognizing Members 

may be interested in what the schedule 
will be in the next hour and maybe 
even right after lunch, I will be glad to 
yield to Senator REID for information. 

Mr. REID. Madam President, both 
leaders are in the Chamber. I ask unan-
imous consent that whatever time the 
Republican leader uses for his speech, 
the remaining time until 5 to 1 be 
equally divided for Senator KENNEDY 
and Senator MCCONNELL to speak on 
the pending amendment. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. MCCONNELL. Reserving the 
right to object, I say to my friend from 
Nevada, I simply did not hear what he 
was asking. 

Mr. REID. I am sorry. Morning busi-
ness got a little out of hand this morn-

ing. There was too much morning busi-
ness. We are now on the bill. The Re-
publican leader wishes to speak for 5 or 
10 minutes under leader time. I ask 
unanimous consent that the remaining 
time be divided equally between Sen-
ator MCCONNELL and Senator KENNEDY 
to speak on the McConnell amendment. 

Mr. MCCONNELL. How much time is 
remaining? 

Mr. REID. It will probably be about 
50 minutes. 

Mr. MCCONNELL. Fifty? 
Mr. LOTT. Fifty. 
Mr. MCCONNELL. Equally divided. 
Mr. REID. Until 5 to 1. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. LOTT. Madam President, I thank 

Senator REID for that clarification so 
we can get some further time for de-
bate on this important issue and so 
that Senator MCCONNELL can talk 
more about the specifics. 

I believe in this country we have a 
medical malpractice crisis. There is a 
huge problem with frivolous lawsuits 
being filed and large verdicts being 
rendered. Let me read some of what is 
happening in my own State where 
within a few days the legislature is 
going to have a special session to try 
to deal with this crisis because doctors 
are getting out of obstetrics; they are 
getting out of the business of deliv-
ering babies. And they are getting out 
because the doctors cannot get medical 
malpractice insurance coverage. As 
they lose their coverage they are also 
leaving the State. We now have huge 
areas of the State where there are few, 
if any, doctors available to deliver ba-
bies. 

In Mississippi we are expected to lose 
an estimated 400 doctors this year be-
cause they are retiring, getting out of 
practice, or moving to other States, in-
cluding Louisiana. Why Louisiana? Be-
cause in Louisiana they have some 
caps on punitive damages that help 
limit the size of the verdicts against 
doctors. 

Madam President, last year, in Boli-
var County, there were six doctors pro-
viding obstetrical care. Today there 
are three. In neighboring Sunflower 
County, all four doctors who delivered 
babies quit private practice. So there is 
a large area where the citizens of my 
state cannot get medical care for preg-
nant mothers and for delivering babies 
because their doctors cannot get or 
cannot afford malpractice insurance. 

Some expectant mothers now have to 
drive 100 miles just to get to a doctor, 
let alone a regional hospital. In the 
northern half of the State last year, 
there were nine practicing neuro-
surgeons; now there are just three on 
emergency call. And it does not appear 
that the situation is going to get any 
better soon. The North Mississippi 
Medical Center, a hospital that serves 
22 counties and 600,000 people, is find-
ing it impossible to recruit new doc-
tors. 

But not only is the next generation 
of doctors being scared away from the 
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State by Mississippi’s tort friendly 
medical malpractice environment, 
soaring insurance premiums, and word 
of multi-million dollar jury awards, so 
are the insurance companies them-
selves. There used to be 14 companies 
underwriting liability in my State, 
now there’s one willing to write new 
policies. 

And those companies that are stay-
ing in Mississippi are being forced to 
charge exorbitant rates to cover their 
liability exposure to frivolous lawsuits 
and large verdicts. For instance, ma-
ternity care used to make up about 30 
percent of family practitioner Scott 
Nelson’s practice in his hometown of 
Cleveland, MS. But Nelson got out of 
the business October 1 when his annual 
malpractice premium jumped from 
$30,000 to $105,000.

Had he had continued his practice, 
Nelson would have had to pay that 
even more exorbitant premiums in the 
future, and in these small commu-
nities, the amount of money doctors 
make is not so great that they can af-
ford to pay over $100,000 in medical 
malpractice insurance year in and year 
out. 

Madam President, the Clarion Ledger 
in my home state a couple of days ago 
quoted a report from the National Law 
Journal which found that of the 50 
firms in America that had the largest 
verdicts from juries, 9 of them are in 
my State of Mississippi, with one firm 
getting 5 verdicts totaling $177.5 mil-
lion, the largest of which was against 
Janssen Pharmceutica for $100 million. 
Another firm got $171.27 million, $150 
million of which was from a single ver-
dict against AC&S Manufacturing. 

I ask unanimous consent that the ar-
ticle I am about to refer to from the 
Clarion-Ledger on July 28, 2002, be 
printed in the RECORD.

There being no objection, the article 
was ordered to be printed to the 
RECORD, as follows: 

[From the Clarion-Ledger, July 28, 2002] 
TOP 50 LAW FIRM LIST SHOWS 9 IN MISSISSIPPI 

(By Sid Salter) 
Mississippi takes the rap for being last in 

so many indices of economic and social 
progress. The list of ‘‘worst firsts’’ is endless. 

But there is one index in which Mississippi 
shines like a new penny. That news comes 
via the pages of The National Law Journal. 
It’s called the ‘‘Litigation 50.’’

Seems that nine of the nation’s 
‘‘winningest’’ 50 law firms in 2001 are in Mis-
sissippi—a measure based on The Journal’s 
assessment of the gross amount of money 
awarded by juries during trials concluded be-
tween Jan. 1, 2001, and Dec. 31, 2001. 

Quoth The Journal: ‘‘A firm’s rankings is 
based on the total amount from all cases 
tried to a verdict before a jury, but does not 
include any money obtained through settle-
ments or through bench trials. The ranking 
also does not take into account any post-
trial changes in the judgment.’’

MEET THE TOP DOGS 
Take a look at Mississippi’s players in the 

‘‘Litigation 50’’: 
No. 11, Shannon Law Firm, Hazlehurst, five 

verdicts totaling $177.5 million, the largest a 
$100 million verdict against Janssen 
Pharmceutica Inc. 

No. 12, Blackmon and Blackmon, Canton, 
six verdicts totaling $171.27 million, the larg-
est a $100 million verdict against Janssen 
Pharmaceutica Inc. 

No. 14, Isaac Byrd and Associates, Jackson, 
seven verdicts totaling $150 million, the larg-
est a $150 million verdict against AC&S Man-
ufacturing Inc. 

No. 15, Porter and Malouf, Greenwood, two 
verdicts totaling $150 million, the largest a 
$150 million verdict against AC&S Manufac-
turing Inc. 

No. 24, Grenfell, Sledge and Stevens, Jack-
son, four verdicts totaling $100 million, the 
largest a $100 million verdict against Janssen 
Pharmaceutica Inc. 

No. 25, Owens Law Firm, Jackson, four ver-
dicts totaling $100 million, the largest a $100 
million verdict against Janssen 
Pharmaceutica Inc. 

No. 26, Upshaw, Williams, Biggers, 
Beckham and Riddick, Greenwood, 26 ver-
dicts totaling $100 million, the largest a $100 
million verdict against Janssen 
Phanaceutica Inc. 

No. 29, Langston Sweet & Freese, Jackson, 
13 verdicts totaling $94.27 million, the largest 
a $71.27 million verdict against Washington 
Mutual Finance Group. 

No. 37, former Gov. Bill Allain, one verdict 
totaling $77.5 million against St. Paul Fire 
Insurance. 

BLACKMON’S OTHER JOB 

Certainly, this ranking speaks volumes 
about every law firm represented in the 
‘‘Litigation 50’’ ranking and of individual 
litigators employed by those firms. 

But it also once again calls into question 
whether state Rep. Ed Blackmon—whose law 
firm was ranked by The Journal as the 12th 
most successful plaintiffs’ law firm in the 
country in 2001—should be made co-chairman 
of the Mississippi Legislature’s special joint 
committee studying tort reform. 

A legislator who is a pharmacist just spent 
years in the courts defending a conflict of in-
terest charge simply because his pharmacy 
accepted Medicaid. 

But we’re told by the legislative leadership 
that the state’s business and medical com-
munity shouldn’t worry when one of the na-
tion’s top trial lawyers is appointed to over-
see proposed tort reforms that could take 
millions out of his own pockets? 

Foxes? Hen houses? Bingo.

Mr. LOTT. The ability to have ver-
dicts reach companies—even when 
companies are not directly involved in 
the alleged wrongdoing—through the 
use of joint and several liability is also 
causing huge problems in the medical 
malpractice and other fields. Despite 
the fact that they often have only tan-
gential relationships to alleged wrong-
doers, the plaintiffs’ lawyers often in-
clude companies in lawsuits simply be-
cause they have the deep pockets and 
the companies all too often end up get-
ting stuck having to pay the lion’s 
share of multi-million dollar verdicts 
even though they actually did very lit-
tle wrong. 

I often wonder what government offi-
cials and responsible citizens in my 
State think is going to happen over the 
long term to companies that are faced 
with this kind of threat from juries in 
my State? What do they think is going 
to happen as the verdicts against doc-
tors continue to go up and the insur-
ance premiums to cover medical mal-
practice insurance costs continue to go 
up. They are finding out very quickly 

as many doctors and other medical pro-
viders are literally closing up shop and 
leaving town. 

Madam President, this is a very im-
portant issue that is affecting health 
care in America, that is driving up the 
costs of health care all across America, 
that is making medical malpractice in-
surance unaffordable even for doctors, 
and which is limiting Americans’ ac-
cess to health care. What is the solu-
tion? 

Senator MCCONNELL has the solution 
in his amendment. It would put reason-
able limits on punitive damages. It 
would provide for proportional liability 
so one company with marginal involve-
ment is not held responsible for the en-
tire costs of a verdict handed down by 
a jury. 

There are also limits on attorney’s 
fees. That provision when you think 
about it is really about the patients, 
the people who are hurt, and not about 
the attorneys who get 40, 50, 60 percent 
of a judgment in many cases. 

Senator MCCONNELL’s amendment 
also has collateral source reform, to 
stop lawyer’s double dipping from both 
their client’s insurance companies and 
the defendants they drag into court. 

The amendment also has alternative 
dispute resolution. Is that not a better 
way to go, to find a solution without 
having to go through the expense of 
trials, litigation and jackpot verdicts. 
Would it not be much better to first 
try to get a quick resolution of the 
matter outside of the courtroom? 

Senator MCCONNELL’s amendment 
should be included as part of this de-
bate we are having about health care 
accessibility and the cost of prescrip-
tion drugs. I should note that nearly 
identical language passed the Senate in 
1995 by a vote of 53 to 47, but it was 
later vetoed by President Clinton. 

Senator MCCONNELL’s amendment is 
an important one. I understand that 
Democrats will perhaps move to try to 
table it, but this is a critical issue in 
America that has to be addressed. The 
American Medical Association an-
nounced last month that because of as-
tronomical malpractice premium in-
creases, 12 States are in a health care 
crisis mode, with 30 other States on the 
brink of crisis. 

I ask unanimous consent that a com-
pendium of news accounts about the 
medical malpractice crisis affecting 
the Nation, which was written by the 
Republican Policy Committee and ti-
tled ‘‘Overzealous Trial Lawyers Are 
Denying Medical Care to Expectant 
Mothers,’’ be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
OVERZEALOUS TRIAL LAWYERS ARE DENYING 

MEDICAL CARE TO EXPECTANT MOTHERS 
THE NEED FOR MEDICAL LIABILITY REFORM 

Mothers and children are being denied 
medical care because physicians’ liability 
premiums are soaring and forcing many to 
move to more doctor-friendly states, curtail 
their practices, or close up shop entirely: 

‘‘The malpractice crisis has been building 
for years but culminating last December 
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when the country’s largest medical mal-
practice issuers, the St. Paul Companies, 
dropped tens of thousands of physicians. 
Other issuers have also cut back on clients 
or jacked up premiums. A major reason is 
the increasing number of personal injury 
lawsuits—and high-priced damage awards. 
Last week, the American Medical Associa-
tion announced that because of astronomical 
malpractice increases, 12 states are in a 
healthcare crisis mode, with 30 others on the 
brink of crisis.’’ [Mary Brophy Marcus, 
‘‘Healthcare’s ‘Perfect Storm,’ ’’ U.S. News & 
World Report, 7/1/02] 

The states identified by the American Med-
ical Association as facing a medical liability 
crisis are: 

Florida, Georgia, Mississippi, Nevada, New 
Jersey, New York, Ohio, Oregon, Pennsyl-
vania, Texas, Washington, West Virginia. 

Recent medial accounts demonstrate how 
this crisis is denying people medical care—
particularly expectant mothers. Without 
medical liability reform, the situation is 
likely to get worse. 

In the border town of Bisbee, Ariz., hos-
pital administrators recently closed the ma-
ternity ward because its family practitioners 
were seeing insurance rate increases of up to 
500 percent, to $88,000 a year. The hospital 
services 4,000 square miles. Now, hundreds of 
women must travel at least 60 miles to the 
closest hospitals, in Sierra Vista or Tucson. 
Since the ward’s closure, four women have 
delivered babies en route.’’ [Michael Freed-
man, ‘‘The Tort Mess,’’ Forbes.com, 5/13/02] 

Mississippi 
‘‘Mississippi . . . is expected to lose 400 

doctors this year . . . Last year Bolivar 
County in western Mississippi had six doc-
tors providing obstetrical care; today it has 
three. . . . In neighboring Sunflower County, 
all four doctors who delivered babies have 
quit private practice. In the northern half of 
the state last year there were nine practing 
neurosurgeons; now there are three on emer-
gency call. There used to be 14 companies un-
derwriting liability in Mississippi; now 
there’s one willing to write new policies.’’ 
[Editorial, ‘‘Lawyers vs. Patients,’’ The Wall 
Street Journal, 5/01/02] 

‘‘The North Mississippi Medical Center, a 
hospital that serves 22 counties and 600,000 
people, is now finding it all but impossible to 
recruit new doctors. They’re scared away by 
the state’s tort-friendly medical malpractice 
environment, soaring insurance premiums 
and word of the $5 million award. The hos-
pital . . . may have to cut back on emer-
gency services. There is now no neuro-
surgeon on call one of every four days. If 
there’s a wreck on the highway that bisects 
town, or on any of the winding roads in 
northern Mississippi or Alabama, it will take 
at least one hour for the victim to be trans-
ported to the nearest neurosurgeon in Mem-
phis or Jackson. That hour is crucial; it 
could cost a life.’’ [Michael Freedman, ‘‘The 
Tort Mess,’’ Forbes.com, 5/13/01] 

‘‘Maternity care used to make up about 30 
percent of family practictioner Scott Nel-
son’s practice in his hometown of Cleveland, 
Miss. But Nelson got of that business Oct. 1, 
when his annual malpractice premium would 
have jumped from $30,000 to $105,000 had he 
continued to deliver babies. ‘‘The mal-
practice insurance environment has literally 
forced me out of doing it,’’ Nelson says.’’ 
[Rita Rubin, ‘‘You Might Feel a Bit of 
Pinch,’’ USA Today, 12/4/01] 

Nevada 
‘‘Kimberly Maugaotega of Las Vegas is 13 

weeks pregnant and hasn’t seen as obstetri-
cian. When she learned she was expecting, 
the 33-year-old mother of two called the doc-
tor who delivered her second child but was 
told he wasn’t taking any new pregnant pa-

tients. Dr. Shelby Wilbourn plans to leave 
Nevada because of soaring medical-mal-
practice insurance rates there. Ms. 
Mavgaotega says she called 28 obstetricians 
but couldn’t find one who would take her.’’ 
[Rachel Zimmerman and Christopher Oster, 
‘‘Insurers’ Price Wars Contributed to Doc-
tors Facing Soaring Costs,’’ The Wall Street 
Journal, 6/24/02] 

‘‘Half of the 93 OB–GYNs who deliver ba-
bies in Las Vegas’s Clark County are no 
longer accepting new obstetrical patients.’’ 
[Mary Brophy Marcus, ‘‘Healthcare’s ‘Per-
fect Storm,’ ’’ U.S. News & World Report, 7/1/
02] 

‘‘Twice last month, Las Vegas obstetrician/
gynecologist Shelby Wilbourn saw patients 
who’s made an appointment under a false 
pretense. They said they were having irreg-
ular menstrual periods. But when they met 
Wilbourn face-to-face, they fessed up. The 
reason they hadn’t had a period in a couple 
of months was because they were pregnant, 
not because their cycle was out of whack. I 
had to close the chart and say, ‘Ma’am, I 
can’t help you, because I’m not doing OB 
anymore,’ Wilbourn says. ‘They just started 
sobbing in the office.’ . . . Last month, 
Wilbourn announced to tearful patients and 
office staff that he had accepted an offer in 
Belfast, a small town on the coast of Maine 
. . . [T]he decision to close his practice July 
31 was not easy. ‘I’ve got a lot of pregnant 
women I’m not going to be here for,’ he says. 
‘I’m going to be turning them loose halfway 
through a pregnancy, and I can’t find them a 
doctor.’ One of them is Deanna Rood, who is 
due in October. Wilbourn cared for Rood 
when she was pregnant with her firstborn, a 
son who will turn 2 in August. ‘I’m in a scary 
position right no,’ Rood says. ‘I’m six 
months pregnant, and I don’t have a doc-
tor.’ ’’ [Rita Rubin, ‘‘Fed-Up Obstetricians 
Look for a Way Out,’’ USA Today, 6/30/02] 

‘‘[Las Vegas OB–GYN Shelby] Wilbourn ac-
cepted a new job in Maine last week. He won-
ders who will deliver the 500 babies born each 
week in Las Vegas and if there will be any 
OBs to take emergency calls like the one he 
recently answered. The patient was 34 weeks 
pregnant, in premature labor and hem-
orrhaging, and her baby’s heartbeat was 
frighteningly low. Wilbourn arrived in min-
utes, and both mother and child made it suc-
cessfully through childbirth. ‘If this were 
next year,’ he contends, ‘that baby would 
have died.’ ’’ [Mary Brophy Marcus, 
‘‘Healthcare’s ‘Perfect Storm,’ ’’ U.S. News & 
World Report, 7/1/02] 

‘‘John Nowins, president of the Clark 
County (Las Vegas) OB–GYN Society, says 
that 80 percent of his members are phasing 
out obstetrics because of the jump in mal-
practice insurance premiums. . . . Nowins, a 
Chicago native, says he’s considering moving 
to Indiana. ‘At least they have good tort re-
form,’ he says.’’ [Rita Rubin, ‘‘Fed-Up Obste-
tricians Look for a Way Out,’’ USA Today, 6/
30/02] 

‘‘In March, doctors at Nellis Air Force 
Base in Las Vegas sent a 34-year-old woman 
with colon cancer to Joseph Thornton, a 
highly experienced colon and rectal surgeon 
in the area. Because of the war in Afghani-
stan, most of Nellis’s specialized surgeons 
are now deployed, and the remaining mili-
tary doctors said they couldn’t remove the 
cancer unless they cut out the woman’s en-
tire colon, leaving her with a colostomy bag 
to drag around and empty the rest of her life. 
They hoped that Thornton’s expertise might 
offer a better outcome. Just one problem. 
Thornton, at age 56, retired on March 31 be-
cause his malpractice insurance company 
was closing, and he couldn’t afford what the 
other insurers were charging. . . . The woman 
showed up in Thornton’s office just before 
his retirement, but she needed chemotherapy 

and radiation first, and the surgery couldn’t 
be performed before Thornton’s policy ex-
pired. ‘It broke my heart,’ he said. ‘I felt like 
I was planning my own funeral. . . . My 
broker got quotes for me and told me I 
should quit. And he makes a commission on 
insurance purchases.’ ’’ [Marilyn Werber 
Serafini, ‘‘Risky Business,’’ National Jour-
nal, 5/18/02] 

‘‘In Nevada, 123 physicians have either 
closed their practices or are planning to do 
so soon.’’ [Mary Brophy Marcus, 
‘‘Healthcare’s ‘Perfect Storm,’ ’’ U.S. News & 
World Report, 7/1/02] 

‘‘A study by a University of Nevada med-
ical school professor says 42 percent of obste-
tricians are making plans to move their 
practices out of southern Nevada. If that 
happens, only 78 obstetricians would be left 
in an area that includes Las Vegas, a city of 
1.5 million with 23,000 births last year. The 
same study notes that 76 percent of the 
city’s obstetricians have been sued, and 40 
percent have been sued three or more 
times.’’ [Michael Freedman, ‘‘The Tort 
Mess,’’ Forbes.com, 5/13/02] 

New Jersey 
‘‘Last week the Garden State’s largest 

malpractice insurer, the MIIX Group, an-
nounced it has essentially decided to fold up 
shop. The decision is notable because MIIX 
isn’t just another insurance company out to 
make a profit. It began as an association of 
doctors that got into the business of insuring 
themselves and other doctors. The company 
has lost more than $200 million in the past 15 
months, and its decision means that about 
9,000 New Jersey doctors, 37 percent of the 
state total, may soon lose their insurance. . 
. . In 2001, three malpractice insurers stopped 
doing business in the state.’’ [Editorial, 
‘‘Born to Sue,’’ The Wall Street Journal, 5/17/
02] 

Pennsylvania
‘‘Kelly Biesecker, 35, spent many extra 

hours on the highway this spring, driving 
from her home in Villanova, Pa., to Delran, 
N.J., so she could continue to use her obste-
trician. Dr. Richard Krauss says he moved 
the obstetrics part of his practice from 
Philadelphia because malpractice rates had 
skyrocketed in Pennsylvania. Ms. Biesecker, 
who gave birth to a healthy boy on June 5, 
says Dr. Krauss was the doctor she trusted to 
guard her health and the health of her baby: 
‘You stick with that guy no mater what the 
distance.’ . . . New Jersey hasn’t been a pan-
acea, however. His policy there expires July 
1, and the carrier refuses to renew it.’’ [Ra-
chel Zimmerman and Christopher Oster, ‘‘In-
surers’ Price Wars Contributed To Doctors 
Facing Soaring Costs,’’ The Wall Street 
Journal, 6/24/02] 

‘‘Lauren Kline, 61⁄2 months pregnant, 
changed obstetricians when her long-time 
Philadelphia doctor moved out of state be-
cause of rate increases. Now, her new doctor, 
Robert Friedman, may have to give up deliv-
ering babies at his suburban Philadelphia 
practice. His insurance expires at the end of 
the month, and he says he is having dif-
ficulty finding a carrier that will sell him a 
policy at any price.’’ [Rachel Zimmerman 
and Christopher Oster, ‘‘Insurers’ Price Wars 
Contributed To Doctors Facing Soaring 
Costs,’’ The Wall Street Journal, 6/24/02] 

‘‘High insurance rates are also plaguing 
hospitals, some of which are closing their 
riskiest services. Grand View Hospital, lo-
cated in Sellersville, Pa., between Philadel-
phia and Allentown, is having trouble secur-
ing insurance at any price.’’ [Marilyn Werber 
Serafini, ‘‘Risky Business,’’ National Jour-
nal, 5/18/02] 

‘‘In Philadelphia, the Methodist Hospital 
Division of Thomas Jefferson University 
Hospital will cease to deliver babies effective 
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June 30 . . . More than 90 full- and part-time 
staff positions at Methodist will disappear.’’ 
[Marilyn Werber Serafini, ‘‘Risky Business,’’ 
National Journal, 5/18/02] 

‘‘Dr. John Angstadt, 44, started looking to 
move out of suburban Philadelphia when his 
insurance increased from $14,000 in 1994 to 
$66,000 last November. In December he joined 
a large practice in Savannah, Ga., where he 
pays just $16,000 for insurance. Now, instead 
of worrying about rising costs and lawsuits, 
he can practice medicine. ‘That was missing 
in Philadelphia,’ he says. ‘I go up in the 
morning and the idea of facing another day 
was onerous.’ ’’ [Michael Freedman, ‘‘The 
Tort Mess,’’ Forbes.com, 5/13/02] 

Texas 
‘‘C. Dale Eubank practices in Texas. . . . ‘I 

have been named in suits, and none of them 
ever went anywhere,’ says Eubank, who has 
delivered 3,000 babies since 1983. Disgusted 
with what he calls the ‘litigious environ-
ment’ in Corpus Christi, Eubank this year 
decided to stop delivering babies.’’ [Rita 
Rubin, ‘‘Fed-Up Obstetricians Look for a 
Way Out,’’ USA Today, 6/30/02] 

‘‘Texas used to have 17 [medical liability 
insurance] carriers; now it has four.’’ [Edi-
torial, ‘‘Lawyers vs. Patients,’’ The Wall 
Street Journal, 5/1/02] 

Washington 
‘‘Jen Fleming of Friday Harbor says she 

keeps hoping she can persuade Robert and 
Barbara Pringle, a husband-wife OB–GYN 
team, to care for her during her next preg-
nancy. In January 1999, Fleming delivered a 
stillborn daughter. A few months later, she 
became pregnant with her son, who is now 2. 
‘Now they’ll have to refer me to someone 
else’ when she gets pregnant, Fleming says. 
‘‘It’s a shame, because they’re the ones who 
got us through our second pregnancy.’ The 
Pringles, who practice in Mount Vernon, 
Wash., stopped taking new OB patients a few 
weeks ago.’’ [Rita Rubin, ‘‘Fed-Up Obstetri-
cians Look for a Way Out,’’ USA Today, 6/30/
02]

West Virginia 
‘‘The state of West Virginia, no stranger to 

problems, has a severe one on its hands now: 
a ‘doctors crisis.’ That’s what many are call-
ing it, and with good reason. West Virginia is 
losing doctors every day; communities are 
going without care; no doctors are coming 
in—it is almost impossible to recruit. The 
problem is the legal atmosphere: The state 
has earned the designation ‘Tort Hell,’ or, if 
you are a plaintiff’s attorney, ‘Tort Heaven.’ 
In probably no other state is it as hard to be 
a doctor, or to remain one. Doctors are be-
coming desperate; the public, slowly—and in 
some areas, not so slowly—is waking up. The 
need for reform is crying. Of course, this 
need is felt all across the country; but no-
where is it felt more acutely than in West 
Virginia.’’ [Jay Nordlinger, ‘‘Welcome to 
‘Tort Hell,’ ’’ National Review, 8/20/01] 

‘‘Jane Kurucz, a general surgeon who spe-
cializes in breast diseases . . . is a typical 
case, but with an unusual twist: On Sunday 
afternoon, July 29, a rally was a staged in 
support of her, in a downtown park. The 
event was organized by a patient, unhappy at 
losing her doctor, and, more than unhappy, 
angry. Dr. Kurcuz has been practicing for 13 
years. In that time, she has had one lawsuit 
against her (amazingly low for West Vir-
ginia), now pending. On May 1, she received 
a letter informing her that her insurance 
would not be renewed. . . . Jane Kurucz had 
to close up shop on August 1.’’ [Jay 
Nordlinger, ‘‘Welcome to ‘Tort Hell,’ ’’ Na-
tional Review, 8/20/01] 

‘‘Huntington is now essentially without 
breast surgery. It may soon be without neu-
rosurgery. The local neurosurgeons pay over 

$160,000 a year in insurance, if they manage 
to qualify for it. And as they leave, a chain 
reaction occurs: The city’s residency pro-
gram collapses; the medical school is in jeop-
ardy. ‘The cascade effect is tremendous,’ as 
Dr. Kurucz says.’’ [Jay Nordlinger, ‘‘Wel-
come to ‘Tort Hell,’ ’’ National Review, 8/20/
01] 

‘‘Wheeling, W. Va.’s last emergency-room 
neurosurgeon recently left the state, which 
means that people with severed hands and 
other traumatic injuries must be 
helicoptered out of state for treatment.’’ 
[Mary Brophy Marcus, ‘‘Healthcare’s ‘Per-
fect Storm,’ ’’ U.S. News & World Report, 7/1/
02] 

‘‘In Wheeling, one of West Virginia’s larg-
est cities, all of the neurosurgeons have left. 
Corder says it’s common for trauma patients 
who need a neurosurgeon to be airlifted to 
Pittsburgh. On one such occasion, he said, a 
patient was flown to Pittsburgh only to be 
examined and discharged 15 minutes after 
being seen. The cost for the helicopter ride 
was $4,000.’’ [Marilyn Werber Serafini, 
‘‘Risky Business,’’ National Journal, 5/18/02] 

‘‘In West Virginia, the sole community 
hospitals in Putnam and Jackson counties 
have closed their obstetrics units because ob-
stetricians are facing enormous premium in-
creases and are choosing to leave the area, 
according to Thomas J. Corder, chairman of 
the West Virginia Hospital Association and 
president of Camden-Clark Memorial Hos-
pital in Parkersburg.’’ [Marilyn Werber 
Serafini, ‘‘Risky Business,’’ National Jour-
nal, 5/18/02] 

‘‘West Virginia was good for Joe 
Prud’homme. The Texas native never ex-
pected to put down roots in Beckley, W. Va., 
where he got a temporary job after touring 
the world for a year. In the ensuing 61⁄2 years, 
though, Prud’homme set up his own ortho-
pedic surgery practice and married a local 
woman with a large extended family nearby. 
But last week, Prud’homme and his wife, 
who are expecting their first baby any day, 
packed up and left the state. If Prud’homme 
had continued practicing in Beckley, his an-
nual premium would have doubled Nov. 1, to 
more than $80,000. In Blacksburg, Va., 80 
miles to the southeast, he’s paying $18,000. 
. . . Despite the inconvenience, Fran Pem-
berton, 50, and her mother-in-law, Betty 
Pemberton, 70, will make the three-hour 
round trip to see Prud’homme in Blacksburg. 
‘I have to miss a shift’s work every time we 
go down there.’ says Fram Pemberton, a 
high school cook. Prud’homme performed 
carpal-tunnel surgery on her wrists. Her 
mother-in-law needs knee-replacement sur-
gery. ‘We have a lot of general practitioners 
who are pretty good doctors,’ Fran Pem-
berton says. ‘But to have a specialist any-
more, you have to go somewhere.’ ’’ [Rita 
Rubin, ‘‘You Might Feel a Bit of a Pinch,’’ 
USA Today, 12/4/01] 

‘‘Ronn Grandia, M.D., [Bruce Hoak, M.D.], 
and Michael Hall, M.D., saw no option but to 
close after liability insurance priced their 
three-man surgical practice out of existence. 
‘We just don’t have the resources to pay the 
premium,’ Dr. Hall said. . . . After practicing 
in Ohio for five years, Ronn Grandia, M.D., 
returned to West Virginia in 1996. . . . But 
this month he starts to practice across the 
state line at Holzer Clinic in Gallipolis, 
Ohio. He’ll be able to live in the same house 
in West Virginia and even treat some of the 
same patients. But by practicing in Ohio, he 
can afford his professional liability insur-
ance. . . . Bruce Hoak, M.D., the third physi-
cian at Southern Surgical Associates, is 
headed to his native Texas and also will pay 
about half the rate he would have paid in 
West Virginia. . . . With these three general 
surgeons leaving Charleston, Thomas Memo-
rial Hospital will be left with just four gen-

eral surgeons. That’s down from eight. An-
other surgeon left earlier, also citing high 
insurance rates. ‘Nobody has been willing to 
consider it a crisis until thousands of pa-
tients started losing their physicians,’ Dr. 
Hall said. ‘We are only the first wave.’ ’’ 
[Tanya Albert, ‘‘Soaring Premiums Force 
Doctors to Close Practice,’’ American Med-
ical News, 9/10/01] 

‘‘Dr. R. Todd De Pond misses the howling 
new infants but not the costly insurance pro-
tection required for presiding at their births. 
‘I’ve decided not to do obstetrics at all,’ Dr. 
De Pond said of his retreat to the gynecology 
half of his practice in what West Virginia 
medical officials warn is a statewide crisis in 
skyrocketing malpractice insurance rates. 
Scores of doctors are curtailing services by 
dropping high-risk obstetrical and 
neurosurgical procedures rather than pay 
premium increases of 30 percent and more, 
the State Medical Association says. At the 
same time, about 100 doctors, one in 20, have 
in the last two years retired early or moved 
from West Virginia, one of the costliest 
areas in the nation for malpractice coverage. 
. . . ‘It has gotten worse every year,’ said Dr. 
De Pond, who used to handle 15 maternity 
cases a month.’’ [Francis X. Clines, ‘‘Insur-
ance-Squeezed Doctors Fold Their Tents,’’ 
The New York Times, 6/13/02] 

‘‘Bluefield Regional Center, a major hos-
pital in the state’s hardscrabble south, lost 
12 doctors in the last two years and has been 
able to replace only 2.’’ [Francis X. Clines, 
‘‘Insurance-Squeezed Doctors Fold Their 
Tents,’’ The New York Times, 6/13/02] 

AN UNTENABLE SITUATION 
How bad has the medical liability environ-

ment become? As one article states [Michael 
Freedman, ‘‘The Tort Mess,’’ Forbes.com, 5/
13/02]: 

‘‘In some parts of the country, doctors say, 
it is almost better to let a patient die than 
to attempt heroic surgery, fail and risk a 
lawsuit.’’

If the medical liability system is making 
doctors think twice about saving lives, that 
system needs to be reformed. 

Mr. LOTT. Madam President, if we do 
not get some control of these out-
landish lawsuits and the verdicts that 
are being handed down both in the field 
of medical malpractice and in the 
broader area of tort reform, the never-
ending stream of lawsuits that are 
being filed in this country is going to 
continue putting good men and women 
out of the practice of medicine, good 
companies out of business, and good 
men and women out of work. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

JOHNSON). Under the previous order, 
the time until 12:55 will be equally di-
vided and controlled by the Senator 
from Massachusetts and the Senator 
from Kentucky or their designees. 

The Senator from Massachusetts. 
Mr. KENNEDY. So we have how 

much time, Mr. President? 
The PRESIDING OFFICER. Twenty-

six minutes. 
Mr. KENNEDY. I yield myself 7 min-

utes. 
Mr. President, we have heard some 

discussion earlier today about the 
state of the debate on the prescription 
drug program. To remind all of our col-
leagues, that legislation would have 
been tied up in the Finance Committee 
for over 5 years. It was only because of 
the leadership of Senator DASCHLE that 
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we were able to ensure that we had 
some debate on the floor of the Senate 
on a matter of central importance to 
families all over this country. With the 
leadership of Senator GRAHAM, Senator 
MILLER, and others, we have had a good 
debate. 

We had some votes in the Senate on 
some very important comprehensive 
measures. There was the vote, which I 
was proud to support, on Senator 
GRAHAM’s amendment, which received 
52 votes. If we had had 8 votes from 
that side of the aisle, this legislation 
would be on its way now to a con-
ference and there would be a real possi-
bility of gaining comprehensive cov-
erage. That program provided a $25 pre-
mium, no deductible, and limited 
copays at $10 for generic drugs, $40 for 
brand name drugs. It also had a cata-
strophic program. That was the way to 
go. But it was defeated. No one sup-
ported it. 

Now, 10 days later, can we make a 
difference and provide some relief to 
the seniors in our country? Senator 
GRAHAM will have the opportunity, 
after the disposal of this amendment, 
to make his case, which I intend to 
support for reasons I will outline dur-
ing the course of that debate. But none 
of us should be under any illusion of 
where the responsibility lies in terms 
of our failure to get a comprehensive 
program. We were able to gather the 
support of virtually every Member on 
this side of the aisle for a very com-
prehensive program with low premiums 
and no deductibles, and a very reason-
able copay that had the support of all 
of the senior groups. 

When I listen to those who were op-
posed to it talk about their alter-
native, they clearly did not have the 
support of a single senior group. 

Now let us get back to what is at 
hand, and that is the medical mal-
practice amendment introduced by my 
friend from the State of Kentucky.

On Friday, the sponsor of this 
amendment, Mr. MCCONNELL—which 
has also been characterized by the Sen-
ator from Tennessee—described it as 
‘‘pro-victim and pro-consumer.’’ He 
claimed that since his amendment did 
not contain a cap on non-economic 
damages, it would not ‘‘adversely af-
fect’’ an injured patient’s ability to re-
cover compensation for injuries caused 
by a health care provider. In fact, the 
McConnell amendment is pro-HMO, 
pro-drug manufacturer, and pro-insur-
ance company, at the expense of pa-
tients. 

Make no mistake about it. There is a 
great deal in this amendment which 
would deprive serious injured patients 
of fair compensation. At virtually 
every stage of the legal process, the 
amendment systematically rewrites 
the rules of civil law to tip the balance 
in favor of defendants. It would arbi-
trarily shield health care providers and 
their insurance companies from basic 
responsibility for the harm they cause. 

At a time when the American people 
are calling for greater corporate ac-

countability, it is unbelievable that 
our Republican colleagues would bring 
to the floor an amendment which 
would do just the opposite. The McCon-
nell amendment would allow the entire 
health care industry to avoid account-
ability for the care they provide and 
that is not acceptable. 

While those across the aisle like to 
talk about doctors, the real bene-
ficiaries will be insurance companies. 
This amendment would enrich the in-
surance industry at the expense of the 
most seriously injured patients; men, 
women, and children whose entire lives 
have been devastated by medical ne-
glect and corporate abuse. 

This proposal would also shield HMOs 
that fail to provide needed care, nurs-
ing homes that neglect elderly pa-
tients, drug companies whose medicine 
has toxic side effects, and manufactur-
ers of defective medical equipment. 

It would drastically limit the finan-
cial responsibility of the entire health 
care industry to compensate injured 
patients for the harm they have suf-
fered. When will the Republican Party 
start worrying about injured patients 
and stop trying to shield big business 
from the consequences of its wrong-
doing? Less accountability will never 
lead to better health care. 

There is no real question about the 
effect of their amendment. It would, in 
fact, place major new restrictions on 
the right of seriously injured patients 
to recover fair compensation for their 
injuries. Let’s look at what the amend-
ment actually does. 

It abolishes joint and several liabil-
ity for non-economic damages. This 
means the most seriously injured peo-
ple may never receive all of the com-
pensation that the court has awarded 
to them. Under the amendment, health 
care provides whose misconduct con-
tributed to the patient’s injuries will 
be able to escape responsibility for 
paying full compensation to that pa-
tient. The patient’s injuries would not 
have happened if not for the mis-
conduct of both defendants, so each de-
fendant should be responsible for mak-
ing sure the victim is fully com-
pensated. 

The bias in the McConnell amend-
ment could not be clearer. It would 
preempt State laws that allow fair 
treatment for injured patients, but 
would allow State laws to be enacted 
which had greater restrictions on pa-
tients’ rights than the proposed federal 
law. This one-way preemption shows 
how result-oriented the amendment 
really is. It is not about fairness or bal-
ance. It is about protecting defendants. 

The amendment preempts state stat-
utes of limitation, cutting back the 
time allowed by many states for a pa-
tient to file suit against the health 
care provider who injured him. 

It mandates that providers and insur-
ance companies be permitted to pay a 
judgment in installments rather than 
all at once. Allowing health care pro-
viders, including HMO’s, large drug 
manufacturers and their insurance 

companies to pay on the installment 
plan transfers compensatory dollars 
that rightfully belong to an injured pa-
tient back to the wrongdoer. If the pa-
tient does not receive the money for 
years, he in reality is getting less 
money than the court concluded that 
he deserves for his injuries.

The amendment makes it much hard-
er to sue a physician for injuring a 
baby or its mother during the delivery 
process if the doctor had not previously 
treated the mother. It requires a much 
higher burden of proof, clear and con-
vincing evidence, than is normally pro-
vided for in a civil case. There is no 
reason why a practicing physician 
should not be held to the normal stand-
ard of medical care merely because he 
had not previously treated the patient. 
Such a provision is grossly unfair to 
pregnant women. In essence, their doc-
tors are held to a lower standard of 
care than all other medical profes-
sionals. 

The places extremely restrictive lim-
itations on when an injured patient can 
receive punitive damages, and how 
much punitive damages the victim can 
recover. It would cap punitive damages 
at twice the amount of compensatory 
damages, no matter how egregious the 
defendant’s conduct and no matter how 
large its assets. This would destroy the 
deterrent effect of punitive damages in 
the very few cases where punitives 
would still be allowed. 

Even more outrageous is the lan-
guage on page 23 which appears to say 
that the government would take half of 
any punitive damages which the in-
jured patient did receive. This amounts 
to a confiscatory tax on punitive recov-
eries, which is extremely unfair to the 
victims. It is the victims who have 
been harmed by the malevolent con-
duct. The government should not arbi-
trarily take half of the jury award. 

It imposes unprecedented limits on 
the amount of the contingent fee which 
a client and his or her attorney can 
agree to. This will make it more dif-
ficult for injured patients to retain the 
attorney of their choice in cases that 
involve complex legal issues. It can 
have the effect of denying them their 
day in court. Again the provision is 
one-sided, because it places no limit on 
how much the health care provider can 
spend defending the case. 

If we were to enact all of these arbi-
trary restrictions on the compensation 
which seriously injured patients can 
receive, what benefits would result in 
our health case system? Certainly less 
accountability for health care pro-
viders will never improve the quality 
of health care. Substandard medical 
care is a growing problem. 

The Agency for Healthcare Research 
and Quality at HHS found that the 
number of adverse effects from medical 
treatment has more than doubled in re-
cent years. These disturbing statistics 
make clear that we need more account-
ability in the health care system, not 
less. In this era of managed care and 
cost controls, it is ludicrous to suggest 
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that the major problem facing Amer-
ican health care is ‘‘defensive medi-
cine.’’ The problem is not ‘‘too much 
health care,’’ it is ‘‘too little’’ quality 
health care.

In the time remaining, I will cover 
two or three other points. This chart 
asks, Do malpractice premiums drive 
up medical costs? It shows health care 
and malpractice inflation. Look at 
health care costs they have gone up 74 
percent since 1988; medical malpractice 
costs, 5.7 percent. 

For States without caps on damages, 
the average cost of medical mal-
practice insurance is $7,715 for internal 
medicine; in States with caps on dam-
ages, it is $7,887. For general surgery, it 
is $26,144 for States without and $26,746 
for States with caps on damages; for 
OB/GYN, it is $43,000 for States without 
caps versus $44,000 for States with caps. 

The impact on general health care 
issues has been considerably less. The 
fact remains that the number of doc-
tors per 100,000 people in States which 
do have the caps versus those that do 
not are virtually identical. The costs of 
the premiums are exactly the same. 

Let’s get focused on where the needs 
are and the beneficiaries and the losers 
of this amendment. The beneficiaries 
will be the insurance companies; the 
losers will be the patients who are 
going to suffer because of negligence. 
That is wrong. That proposal should 
not be accepted. 

The PRESIDING OFFICER. The Sen-
ator from Kentucky. 

Mr. MCCONNELL. How much time do 
I have? 

The PRESIDING OFFICER. Twenty-
six minutes. 

Mr. MCCONNELL. Mr. President, this 
amendment is related to the crisis of 
medical malpractice that we have 
across our country due to the failure to 
impose accountability and responsi-
bility on big, powerful trial lawyers 
who are running roughshod over doc-
tors and taking advantage of their cli-
ents. That is what this debate is about. 

Senator HATCH is here and I yield 
him 2 minutes. After Senator HATCH, 
Senator FRIST would like 3 minutes. 

Mr. KERRY. Mr. President, just to 
inquire, are we going to go back and 
forth? I didn’t know the Senator had 
the right to yield successive periods of 
time. 

The PRESIDING OFFICER. There is 
no order at this point. 

Mr. MCCONNELL. Mr. President, 
Senator FRIST had to go to a meeting. 
He is only asking for 3 minutes, and 
Senator HATCH is only taking 2 min-
utes. 

Mr. KERRY. I understand. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I listened 

to the impassioned speech of the Sen-
ator from Massachusetts. The fact is, 
there will not be any medical liability 
insurance companies. One major com-
pany has gone out of business because 
of what amounts to unreasonable liti-
gation all over the country. 

It used to be that all you had to do 
was show that you met the standard of 
practice in the community and that 
was enough to alleviate doctors from 
medical liability. When the doctor of 
informed consent came into being, then 
every case from that point went to a 
jury. The reason is because they could 
make any claim they wanted, and inge-
nious lawyers can write the claims so 
they go to the jury. 

We have a crisis in this country. I es-
timated 15 years ago that at least $300 
billion a year was being wasted in un-
necessary defensive medicine. If any-
thing, that number has gone up. Mr. 
President, 50.5 percent of family practi-
tioners in Utah have given up obstet-
rical services or never practiced obstet-
rics. Of the remaining 49.5 percent still 
delivering babies, 32.7 percent plan to 
stop providing OB/GYN services within 
the next decade. Most plan to stop 
within the next 5 years. 

The people who are really going to be 
hurt will be the most vulnerable people 
in our society, the children. 

Frankly, we have to stop letting this 
medical liability situation go stock 
wild. It is way out of control. This is an 
amendment that does make intelligent 
approaches to trying to resolve the 
problems.

This is an important issue about 
which I have spoken on previous occa-
sions. I am pleased to see that on July 
25, President Bush announced his de-
sire to address the medical malpractice 
problem. We welcome his support in 
this effort. 

As many of you will recall, we de-
bated, and passed, the exact provisions 
that are contained in the McConnell 
amendment during the Commonsense 
Product Liability and Legal Reform 
Act debate back in 1995. Unfortunately, 
the language was stripped from the bill 
in conference. I will say many of the 
same things now that I said back then, 
because, regrettably, they still apply 
and need to be said. I am sorely dis-
appointed that in the ensuing seven 
years we have still not acted to address 
the fact that medical malpractice costs 
have spiraled out of control and are 
forcing many doctors and hospitals out 
of the profession. The situation has 
gotten worse, not better. We must act 
now if we are at all serious about fixing 
the crisis in healthcare delivery this 
has caused in many parts of this coun-
try. 

Make no mistake, we have a 
healthcare crisis in this country, one 
that is due in large part to litigation 
that is out of control. Many may not be 
aware of just how serious the ramifica-
tions of the crisis are. 

I will ask unanimous consent to have 
printed in the RECORD a July 18 Associ-
ated Press article, ‘‘Soaring Mal-
practice Insurance Squeezes out Doc-
tors, Clinics,’’ which highlights these 
problems. The article points to the 
‘‘national problem that doctors say is 
obliging many of them to flee certain 
states or give up certain specialties—or 
the entire profession—because of sky-

rocketing insurance premiums linked 
to soaring jury awards.’’

The article goes on to note that, as I 
am sure my colleagues from Nevada 
are acutely aware and Senators 
MCCONNELL and FRIST already men-
tioned—the University Medical Center 
trauma clinic in Las Vegas—the only 
Level 1 trauma center in Nevada—
closed down on July 3 of this year. The 
58 doctors who were associated with 
the trauma center had insisted on 
much-needed relief from the soaring 
cost of medical malpractice insurance. 
Consequently, the day after the center 
closed, a victim of a serious traffic ac-
cident had to be transported to the 
next nearest emergency room which 
was an hour away. The trauma center 
was hurriedly reopened on July 13, but 
with only 10–15 doctors working on a 
temporary basis, with limited liability, 
while the Governor tries to enact legis-
lation limiting awards in medical mal-
practice cases. We don’t know if that 
trauma center will be forced to close 
again. Commenting on the trauma cen-
ter’s closure, its Director, Dr. John 
Fildes, stated that ‘‘the standard of 
care in our community was set back 25 
years.’’

No one knows whether the life of 
that tragic accident victim in Las 
Vegas could have been saved had he 
been treated at the nearby hospital. 
Would any of us want that to happen to 
our loved ones—traveling an hour to 
receive emergency care? I certainly
wouldn’t, and the Senate should take 
the necessary steps to ensure that it 
does not happen to anyone else. 

The problem of providing necessary 
healthcare in the face of rising insur-
ance costs and the threat of excessive 
litigation cuts across multiple special-
ties, not just emergency services. 

Ensuring the availability of adequate 
obstetric care continues to be a rising 
problem. According to the same arti-
cle, one Arizona hospital, a clinic in 
Oregon, and two Pennsylvania hos-
pitals recently have closed their ob-
stetrics units. Several counties in up-
state New York have no obstetricians 
covering night shifts. There is an in-
creasing shortage in my home state of 
Utah as well. Studies by both the Utah 
Medical Association and the Utah 
Chapter of the American College of Ob-
stetricians and Gynecologists under-
score the problem in my state:

50.5 percent of Family Practitioners in 
Utah have already given up obstetrical serv-
ices or never practiced obstetrics. Of the re-
maining 49.5 percent who still deliver babies, 
32.7 percent say they plan to stop providing 
OB services within the next decade. Most 
plan to stop within the next five years.

According to this Utah Medical Asso-
ciation study:

Professional liability concerns [was] given 
as the chief contributing factor in the deci-
sion to discontinue obstetrical services. 
Such concerns include the cost of liability 
insurance premiums, the hassles and costs 
involved in defending against obstetrical 
lawsuits and a general fear of being sued in 
today’s litigious environment.

Mr. President, ensuring the avail-
ability of quality prenatal and delivery 
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care for the most vulnerable members 
of our society is imperative for obvious 
reasons. 

The newly-released Department of 
Health and Human Services report 
‘‘Confronting the New Health Care Cri-
sis: Improving Health Care Quality and 
Lowering Cost by Fixing our Medical 
Liability System’’ released by HHS 
Secretary Tommy Thompson includes 
a detailed review of recent studies on 
the consequences of out-of-control 
medical liability crisis that is threat-
ening healthcare in many parts of 
America. Even volunteer medical serv-
ices are threatened. According to the 
report, ‘‘[m]any doctors cannot volun-
teer their services for a patient who 
cannot pay, and the proportion of the 
physicians who provide charity care at 
all has declined, because doctors can-
not afford the required liability cov-
erage.’’ It further details the rising 
costs of insurance premiums:

Doctors alone had to pay over $6 billion in 
medical liability premiums last year, and 
premiums this year in many states have in-
creased by more than 20 percent on average 
and more than 75 percent for specialties in 
some states. . .Excessive liability also adds 
$30 billion to $60 billion annually to Federal 
government payments for Medicare, Med-
icaid, the State Children’s Health Insurance 
Program, Veterans’ Administration health 
care, health care for Federal Employees, and 
other government programs.

The HHS study further details how 
reasonable medical malpractice re-
forms in some states have been work-
ing to reduce healthcare costs and im-
prove access and quality of care. I urge 
my colleagues to read this report. 

Our entire medical system—which 
everyone knows is heralded as the best 
in the world—is based on a total reli-
ance on the abilities of the health care 
professionals who treat us, profes-
sionals who have sacrificed immeas-
urably to get the requisite training and 
credentialing. These are professionals 
who spend long and hard hours in 
school and at work to make our system 
the best in the world. 

Will there be mistakes? Of course 
there will be; we are only human. And 
while we must strive for perfection, 
that by definition cannot be. My heart 
goes out to each and every person who 
has suffered an adverse medical event, 
whether it was caused by the medical 
delivery system or not. 

I was a trial attorney before I came 
to Congress. I saw heart-wrenching 
cases in which mistakes were made. 
But I also saw heart-wrenching cases in 
which mistakes were not made and 
doctors were forced to expend valuable 
time and resources defending them-
selves against frivolous lawsuits. I 
have litigated these cases, both as an 
attorney for the plaintiff and as an at-
torney for the defendant. 

No one in this body knows better 
than I—perhaps with the exception of 
our colleague from Tennessee, Senator 
FRIST—what the defects are in this sys-
tem. Mr. President, I wish we could de-
sign a system which would protect 
each and everyone from harm, but that 

is not possible. Our job is to design the 
best system we can. But in a country 
as large and diverse as this one, prob-
lems are inevitable. The task before us 
is to make sure the system minimizes 
those problems. Thus the question be-
fore us is: how to design a system 
which protects both the patient and 
the provider? I do not believe that a 
protracted war between trial attorneys 
and health care professionals is the 
way to accomplish that goal. 

Why do we need to pass this amend-
ment dealing with medical malpractice 
liability? Medical liability costs are 
out of control, as I have already stated. 
President Bush’s Council of Economic 
Advisers published a paper in April es-
timating that the U.S. tort system, 
costing $180 billion, of which medical 
torts comprise a large part, is the most 
expensive in the world as a percentage 
of gross domestic product, equivalent 
to a three percent tax on wages. Pro-
fessional liability rates are rising in re-
sponse to our runaway tort system. 
And liability costs are having a direct 
impact on healthcare spending. 

It is often the case that doctors feel 
compelled to run diagnostic tests that 
are costly and unnecessary, in order to 
cover themselves—it is defensive medi-
cine. It is wasteful, but unfortunately 
has become necessary. The only way to 
stop this is to get some reason into the 
system. 

Senator MCCONNELL’s amendment at-
tempts to address many of the prob-
lems in this area by instilling a much 
needed measure of stability into our 
legal lottery that will benefit both pa-
tient and provider.

How? This amendment would take 
the following, necessary, steps: To 
start, the amendment sets standards 
for punitive damages. In order for a 
claimant to receive such damages, he 
or she must prove by clear and con-
vincing evidence that either: 

The defendant intended to injure the 
claimant for a reason unrelated to 
health care; 

The defendant understood the claim-
ant was substantially certain to suffer 
unnecessary injury and yet still delib-
erately failed to avoid such injury; or 

The defendant acted with a con-
scious, flagrant disregard of a substan-
tial and unjustifiable risk of unneces-
sary injury, which the defendant failed 
to avoid in a manner which constituted 
a gross deviation from the normal 
standard of conduct. 

Furthermore, punitive damages 
would be limited to two times the sum 
of compensatory damages, which in-
cludes both economic and non-eco-
nomic damages. 

With our current system, defendants 
who are only one percent at fault could 
be held responsible for 100 percent of 
the award—which certainly does noth-
ing to encourage doctors to continue to 
provide care. Under this amendment, 
there would be proportionate liability 
for non-economic and punitive dam-
ages, so that doctors are only liable for 
their actual share of damages if culpa-

bility is established. However, joint li-
ability would remain for economic 
damages. 

In addition, courts would be allowed 
to require periodic payments for large 
awards rather than lump sums, which 
makes it easier for insurers to judge 
their appropriate reserves. I would note 
that under Utah law, periodic pay-
ments for awards of over $100,000 are 
mandatory. This does not reduce the 
claimant’s award. Past and current ex-
penses will continue to be paid at the 
time of judgment, while future dam-
ages can be funded over time with less 
risk of bankrupting the defendant. 
Awards in malpractice cases also would 
be reduced by the amount of compensa-
tion received from collateral sources, 
in order to prevent the practice of 
‘‘double dipping.’’

This amendment also limits attor-
neys’ fees, but I think, in a reasonable 
manner. Attorneys’ fees that could be 
paid out of an award would be limited 
to 33 percent of the first $150,000 and 25 
percent of any amount awarded above 
that. I have to say, I am concerned 
about any limitation on attorneys’ 
fees, but there have been some colossal 
rip-offs in this area and this appears to 
be a reasonable approach in the McCon-
nell amendment. Lawyers should be 
compensated, and they should be fairly 
and reasonably compensated. But stud-
ies have shown that a surprisingly low 
proportion of every dollar spent on li-
ability litigation ever reaches patients. 
That is a strong indication that our li-
ability system has been turned square-
ly on its head. Despite all the tremen-
dous litigation costs, the beneficiaries 
seem to be lawyers, not patients. This 
important provision ensures that the 
injured party will receive more of the 
award, and the attorney less. 

The amendment would further re-
quire that a medical malpractice com-
plaint must be filed within two years 
after the claimant discovered, or in the 
exercise of reasonable care should have 
discovered the injury and its cause. 
This is similar to the law in Utah, 
which provides for a 2-year statute of 
limitations, with a 4-year maximum. 

And with regard to obstetric care, to 
address the rising number of lawsuits 
filed against emergency room doctors 
who deliver babies of women they have 
not previously treated, this amend-
ment incorporates an amendment of-
fered by Senator THOMPSON back in 
1995 which passed overwhelmingly. 
Under this provision, for obstetric serv-
ices, if a health care provider had not 
previously treated the pregnancy, the 
provider shall not be found to have 
committed malpractice unless proof of 
the malpractice meets the standard of 
clear and convincing evidence. 

This amendment also encourages 
states to develop a state-based alter-
native dispute resolution mechanism 
to avoid the necessity of going to 
court. I have long felt that our fault-
based liability system may not be the 
most equitable or the most efficient. it 
is expensive, time consuming, and un-
predictable. 
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The McConnell amendment also re-

quires that a portion of all punitive 
damage awards be set aside to: No. 1, 
improve state licensing, investigating, 
and disciplining of medical profes-
sionals; and, No. 2, reduce medical mal-
practice expenses for physicians who 
volunteer to provide care in medically 
under served areas. 

Finally, the scope of this amendment 
applies to all federal and state medical 
malpractice cases, except in those 
states that already have stronger med-
ical malpractice reforms. 

Mr. President, it is clear that we 
need to do something to deal with this 
crisis, and I believe the McConnell 
amendment is a step in the right direc-
tion. What is important is that we take 
steps to benefit both the patient and 
the health care provider, not the trial 
lawyers—otherwise we are in danger of 
losing access to necessary healthcare. I 
urge my colleagues to support this 
amendment. 

Mr. MCCONNELL. I yield 3 minutes 
to the Senator from Tennessee. 

Mr. FRIST. First, I want to go back 
to the theme that I introduced last Fri-
day: This is not about insurance com-
panies or injured patients but about 
patients broadly. The debate boils 
down to patients broadly; to the Amer-
ican people versus a broken system of 
runaway, skyrocketing premiums sec-
ondary to the trial lawyers. 

As I paint the picture, look at the 
skyrocketing medical premiums which 
we know are out there. They have an 
impact that is directly translated to 
access of health care. This is important 
to everyone listening to me today be-
cause they want access to health care, 
and affordable access to health care.

What is happening is that the sky-
rocketing costs, coupled with these 
runaway jury awards, have an impact 
on physicians in the following way. As 
the Senator from Mississippi said a few 
minutes ago, physicians are leaving 
parts of the country. They are relo-
cating. They are stopping certain 
riskier procedures, such as delivering 
babies. Because of these skyrocketing 
premiums, obstetricians are having to 
stop delivering babies and neuro-
surgeons are beginning to limit their 
practices. We will hear shortly about 
trauma centers closing in Nevada and 
elsewhere. Trauma centers provide 
highly specialized care, and they are 
actually closing because of these sky-
rocketing premiums. 

We also talked a little yesterday 
about defensive medicine. It increases 
costs the system overall, but these 
costs also translate down to how much 
you pay every time you go see a doctor 
or pay an insurance premium. 

Ask your physician about defensive 
medicine. Eighty percent of physicians 
practice defensive medicine to the tune 
of billions of dollars. Patients are hurt 
in terms of poor access to health care 
and in terms of greater costs to them. 

Let me just close, by asking the fol-
lowing: Who do you believe? Is it the 
insurance companies? Is it the trial 

lawyers? I will simply say, go back and 
ask somebody you trust for your health 
care. Ask your doctor who is telling 
the truth about the impact of sky-
rocketing medical malpractice costs; 
ask your doctors why physicians are 
leaving States to practice in other 
States where there is some sort of con-
trol on these runaway costs. Ask your 
doctor why physicians are retiring 
early or refusing to see certain pa-
tients. Ask your doctor why obstetri-
cians are refusing to take new patients, 
or adjusting their practice just to prac-
tice gynecology and not obstetrics. Ask 
your doctor why trauma centers are 
closing today because of these sky-
rocketing premiums. Ask your doctor 
whether legal reform in the area of 
medical malpractice is good for pa-
tients. 

I do not care about the insurance 
companies. They can come or go; they 
can deny business. The people I care 
about are the patients, who need access 
to better care. To better understand 
this debate ask your doctor, somebody 
you trust. Call them on the phone 
today, and I guarantee the answer they 
will give you is that the judicial sys-
tem today is out of control and must 
be reformed. That is what the McCon-
nell amendment does.

To summarize, States across the 
country are experiencing a health care 
liability crisis. Medical liability insur-
ance premiums are skyrocketing as 
medical liability claims and damage 
awards are exploding. This problem is 
not limited to just a few States or a 
few areas of the country. It is nation-
wide, and it is getting worse. 

The end result of this national crisis 
is simple: patients suffer. Patients suf-
fer because in many areas because 
their access to care is in grave danger 
due to rising medical liability insur-
ance premiums. Doctors are being 
forced to leave their practices, to stop 
performing high risks procedures and 
to drop vital services. Specialists are 
leaving certain areas or simply retir-
ing. Women suffer the most. One out of 
10 OB/GYNs no longer delivers babies 
because of the high cost of liability in-
surance. In addition, emergency de-
partments are losing staff and scaling 
back certain services. This can lit-
erally be a life or death problem. 

The problem is so sever that, accord-
ing to the AMA, there is a crisis in 12 
States where patient access to care is 
now seriously threatened And there are 
30 more States that are near crisis, in-
cluding my home State of Tennessee. 

Patients also suffer because of the 
large costs of defensive medicine. To 
avoid situations in which a contin-
gency fee attorney can claim injury oc-
curred because certain tests were not 
performed, doctors engage in ‘‘defen-
sive medicine’’ by performing testes 
and prescribing medicines that are not 
necessary for health reasons. This 
costs our economy billions. 

As a doctor I know this problem is 
real. I don’t need to know all the facts 
and figures because I have heard from 

many of my colleagues from across the 
country who are concerned about their 
liability insurance. I have heard from 
many who are seriously considering 
leaving an area or dropping a service 
because of the liability problem. They 
don’t want to leave or change their 
practice, but the are being forced to do 
so. 

My colleagues are demanding action 
by Congress to address this crisis in 
order to help their patients and to con-
tinue to provide quality health care. 

So we are we in this crisis? Why are 
malpractice premiums skyrocketing? 
Why is patient access in jeopardy? Why 
are trauma centers closing? Why are 
OB/GYNs refusing to deliver babies? 
Why are maternity wards shutting 
down? 

The answer is simple—medial mal-
practice suits are out of control. Be-
tween 1995 and 2000 the average jury 
award jumped more than 70 percent to 
$3.5 million, and more than half of all 
jury awards today top $1 million. How-
ever, payouts aren’t the only problem. 
Simply Defending a malpractice claim 
costs on average over $20,000, whether 
or not a doctor or hospital is at fault. 

Of course, this litigation is having a 
major impact on medical liability pre-
miums. In 2001, physicians in many 
states saw rates raised by 30 percent or 
more and in some areas in some speci-
alities, malpractice insurance is rising 
by as much as 300 percent per year. In 
New York and Florida obstetricians, 
gynecologists and surgeons pay more 
than $100,000 for $1 million in coverage. 
Soon, the annual premium which these 
doctors pay could reach $200,000. In my 
home State of Tennessee—a State that 
is not considered in crisis by th AMA—
premiums rose 17.3 percent last year 
and are rising 15–17 percent this year. 

It should be no surprise that these 
premium increases are causing this se-
rious health care access problems 
across the country. 

We know what must be done—intel-
ligent and reasonable tort reform. Such 
reform will help solve this problem 
and, most importantly, help patients. 
Sensible reform will provide for fair 
and equitable compensation for those 
negligently injured and stabilize the 
insurance marketplace which will help 
maintain patients’ access to quality 
health care. 

Experience at the state level clearly 
shows the dramatic benefit of tort re-
form. California tort reform, the Med-
ical Injury and Compensation Refom 
Act, or MICRA, which became law in 
the mid 1970s, is the most obvious ex-
ample of what works. California doc-
tors and patients have been spared the 
medical liability crisis that other 
States are facing. In fact, California 
currently has some of the lowest med-
ical malpractice insurance premiums 
in the country. 

This is why I strongly support this 
amendment offered by Senator MCCON-
NELL. Though this amendment does not 
include all the measures that I think 
are necessary to address this problem, 
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it is a good step in the right direction. 
We know that sensible tort reform 
works. It holds down rising health care 
costs and helps maintain access to 
quality health care. We must act now 
to protect patients and their accessi-
bility to quality health care before the 
problem gets worse. 

I encourage my colleagues to vote for 
this important amendment. 

I reserve the balance of my time.
The PRESIDING OFFICER. Who 

yields time? 
Mr. KENNEDY. Mr. President, I yield 

4 minutes to the Senator from Massa-
chusetts. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KERRY. Mr. President, I thank 
my colleague for the time. 

I listened to the Senator from Ten-
nessee, who is also a physician, speak-
ing a moment ago. All of us have heard 
the complaints of doctors, of individ-
uals, with respect to premiums. One 
wishes we were fashioning a remedy to 
some of the problems within the med-
ical system that fits. This is not a rem-
edy that fits. This is, in fact, an excuse 
for people who have always tried to lib-
erate malefactors of one kind or an-
other from responsibility to the legal 
system through the normal court proc-
ess that is part of our Constitution. 

People don’t like being sued—of 
course not—so they try to find a way, 
statutorily, to limit their liability for 
things that they do wrong. The fact is, 
this particular remedy is not going to 
deal with the problem, No. 1, and, No. 
2, it unfairly double victimizes Amer-
ican citizens who are the victims of 
some kind of incident of malpractice or 
of medical error from being able to 
seek the appropriate redress for that 
and being able to keep the level of ac-
countability in our system which only, 
today, is provided by that capacity to 
be able to bring suit. 

In fact, in our Patients’ Bill of 
Rights, we directly passed the right to 
sue nursing homes and HMOs, which 
Americans want, when they are un-
fairly treated. This amendment even 
reaches to undo that right which the 
Senate granted but which we have not 
yet, obviously, put into law. 

The fact is, this is not a serious ap-
proach to the problem that our physi-
cian, Senator, fellow Member, has ar-
ticulated. Yes, there are some high pre-
miums, but the president of the Amer-
ican Tort Reform Association has been 
quoted as saying:

We wouldn’t tell you that the reason to 
pass tort reform would be to reduce insur-
ance rates.

So the McConnell amendment will 
not result in lower premiums, which is 
what they are screaming about. In fact, 
California, which enacted medical mal-
practice tort reform in 1974, has mal-
practice premiums 19 percent higher 
than the national average. So why are 
medical malpractice insurance pre-
miums rising? Let’s look to what the 
Wall Street Journal tells us—not 
known for its liberal stance on tort re-
form. In a June article, they stated:

Even doctors are beginning to acknowledge 
that the conventional focus on jury awards 
deflects attention from the insurance indus-
try’s behavior.

According to the International Risk 
Management Institute, the reason pre-
miums are rising is because throughout 
the 1990s insurance companies cross-
subsidized low premiums with profits 
from investments. This enabled them 
to lower the premiums to attract more 
policyholders. Now the economy has 
slowed and investment profits have 
dried up, and investing decisions, not 
tort claims, bear the responsibility for 
rising premiums. 

Moreover, medical malpractice insur-
ance costs, as a proportion of national 
health insurance care spending, 
amounts to less than 60 cents per $100 
spent. 

We should ask any American whether 
they are prepared to pay 60 cents of the 
cost of medical care of all the hundred 
dollars that are spent in order to know 
that, if something is done wrong to 
them, they have the right of redress. 

Moreover, it is false to state that 
claims have ‘‘exploded’’ in the last dec-
ade. Closed claims, which include 
claims where no payout has been made, 
have remained constant, while paid 
claims have averaged just over $110,000. 
Meanwhile, this is the most important 
point—— 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. KENNEDY. I yield an additional 
minute. 

Mr. KERRY. Mr. President, incidents 
of medical errors are growing. Count-
less Americans risk serious injury be-
cause of mistakes made in hospitals 
and in other places. Medical errors 
occur all over the system. In hospitals 
alone, the Institute of Medicine has re-
ported that between 44,000 and 98,000 
Americans are killed by medical errors 
annually. Using the 44,000 figure, med-
ical errors are the eighth leading cause 
of death in the United States, more 
than breast cancer and more than 
AIDS. So I think to take away from 
Americans the single available tool 
they have to try to make the system be 
accountable, in the absence of any 
other responsible effort, is wrong.

Using the 98,000 figure, medical er-
rors would be the fifth-leading cause of 
death in this country. 

As the IOM report puts it,
These stunningly high rates of medical er-

rors—resulting in deaths, permanent dis-
ability and unnecessary suffering are unac-
ceptable in a medical system that promises 
first to do no harm.

Now, clearly, some medical errors are 
the direct result of physician neg-
ligence and many are not. But it is 
clear that we ought to think long and 
hard before placing an arbitrary cap on 
the financial value of human life. 

Knowing that the McConnell amend-
ment would have virtually no impact 
on insurance premiums, let’s look at 
the merits of the legislation: The 
amendment before us is not simply 
about preventing excessive malpractice 
actions. 

When the Senate flipped to Demo-
cratic control a little more than a year 
ago, the Senate finally passed a real 
Patients Bill of Rights. For the first 
time, the Senate sought to hold HMOs 
truly accountable for their actions. 
But this amendment would severely 
limit suits not only against standard 
medical malpractice actions, but also 
actions against HMOs and nursing 
homes. This amendment is extremely 
broad in scope and is directly opposite 
of the Senate’s position on the Pa-
tients’ Bill of Rights. 

The amendment’s restrictive statute 
of limitations are similarly misguided. 
The amendment reduces the amount of 
time a patient has to file a lawsuit to 
2 years from the date the injury was 
discovered. So if someone contracts 
HIV through a negligent transfusion 
but learned of the disease 5 years after 
the transfusion, he or she would be 
barred from filing a claim. This statute 
of limitations would cut off claims for 
diseases with long incubation periods. 
Even shareholders, investors and oth-
ers have 5 years under the just-enacted 
accounting reform bill. 

This amendment would also punish 
injured patients who have prudently 
purchased insurance policies to protect 
themselves and their families. Senator 
MCCONNELL would require a judge to 
reduce the amount of damage award by 
all collateral sources, such as life or 
disability insurance payments. So if 
you are thoughtful enough to purchase 
health care—a growing difficulty for 
too many Americans—you will be less 
likely to be compensated for someone 
else’s negligence. This just does not 
make sense. 

I know how difficult is for hospitals 
to find specialized doctors and nurses 
today. The Nation’s shortage of nurses 
has reached crisis stage, and we do 
need to keep experienced health care 
professionals on the job. But this 
amendment will not help control mal-
practice premiums. 

I am prepared to talk about reason-
able ways to do this. In Massachusetts 
years ago we put in a screening system. 
There are many ways to approach this, 
but this is an arbitrary limit, which 
will be unfair to the average American 
and will not result in lowering pre-
miums. 

The PRESIDING OFFICER. The time 
of the Senator has expired. Who yields 
time? 

The Senator from Kentucky. 
Mr. MCCONNELL. Mr. President, the 

pending amendment should be called a 
clients’ bill of rights because it is de-
signed not to in any way handicap the 
recovery of the victim, but to rear-
range the relationship between the 
lawyer and the victim so the victim 
can get more of the money he or she 
justly deserves and to deal with the 
problem of runaway punitive dam-
ages—which are not for the purpose of 
rewarding the plaintiff anyway; they 
are for the purpose of punishing the de-
fendant. 

I was in Henderson, KY, which is 
right on the Ohio River, Friday night. 
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There were four doctors at the meeting 
I attended. Every single one of them 
was on the verge of moving over to In-
diana—it is very easy for them; they 
just go across the Ohio River—in order 
to escape this malpractice crisis which 
has afflicted, of course, my State of 
Kentucky. It hasn’t afflicted Indiana 
because they have reasonable caps on 
recovery and have had for years. 

The next day, on Saturday, I was in 
Morganfield, KY, and there were some 
people there who have a son who lives 
in Mississippi. The distinguished Re-
publican leader was talking about the 
crisis in Mississippi. The son of one of 
the people in Morganfield is an obste-
trician in Mississippi, getting ready to 
pack his bags and move to a State 
where they have dealt this issue. 

Speaking of a State that has a crisis, 
there is no State that has a greater cri-
sis than the State of Nevada, and our 
colleague from Nevada is here to dis-
cuss the crisis in Nevada. It is my un-
derstanding that there is a special ses-
sion going on this very week. 

Mr. President, how much time do I 
have remaining? 

The PRESIDING OFFICER. Seven-
teen and one-half minutes. 

Mr. MCCONNELL. I yield 10 minutes 
to the Senator from Nevada. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. ENSIGN. Mr. President, I thank 
the senior Senator from Kentucky for 
yielding time. 

There is a serious crisis going on in 
the State of Nevada. We have heard 
here today that insurance rates are not 
going up. Let me tell you that they are 
dramatically going up in Nevada, and 
it is because jury awards are out of 
control. 

About one-half of the doctors in 
southern Nevada have their homes up 
for sale because they cannot afford in-
creased medical liability premiums. 
Whether these are OB/GYNs or neuro-
surgeons or orthopedic surgeons, many 
of the specialists are taking their prac-
tices and moving them to States that 
have enacted tort reform and/or med-
ical liability reform measures that are 
similar to the McConnell amendment 
we are considering here today. 

In my State right now, obstetricians 
are telling pregnant mothers in late 
stages of pregnancy they will not de-
liver their babies. We are the fastest 
growing county—Clark County—in 
America. Yet these obstetricians are 
saying they are not taking any new pa-
tients. OBs are saying they will not 
take any new patients because they 
cannot afford to, and those are the 
ones who are staying in town. Unfortu-
nately, many of them are leaving. 

Let me give you an example. There is 
a couple who are both OB/GYNs who 
practice together. In fact, they deliv-
ered my wife’s and my three children. 
They have already been in several 
meetings to move their practice to ei-
ther northern or southern California 
where their medical liability insurance 
rates would be about one-fifth of what 
they would pay in the State of Nevada. 

On July 3, our only level 1 trauma 
center closed for 10 days. This trauma 
center services four States. If someone 
has a serious accident and has severe 
trauma, this is where they would get 
the kind of care necessary for saving 
their life. The reason it is closed was, 
once again, was because doctors were 
afraid they would not be able to get the 
kind of insurance coverage they needed 
and they would lose everything they 
worked for their whole life if they were 
sued. The only reason it was reopened 
was because they were afforded insur-
ance coverage that included a $50,000 
cap on damages. They were told—If you 
practice here, and there happens to be 
some kind of a malpractice, we will cap 
the jury award at $50,000. 

Now, there are no such caps in the 
McConnell amendment we are dis-
cussing. However, I believe very 
strongly in caps on non-economic dam-
ages. I wish they were part of this 
amendment. 

As a matter of fact, yesterday Ne-
vada’s Governor proposed and laid out 
a compromise with Republican and 
Democrat legislators in which there 
would be a $350,000 cap on jury awards 
for non-economic damages. You would 
be able to recover, through economic 
damages, everything you would have 
ever earned and expenses you incurred 
for medical bills. But on non-economic 
damages there would be a $350,000 cap, 
except in cases where treatment was 
received at the trauma center—that 
would be kept it at a $50,000 cap. They 
did this because they know that it is 
the only way they can keep the trauma 
center open. 

In any case, there are several other 
provisions in the McConnell amend-
ment that are very important. This 
idea of joint and several liability was 
mentioned. The Senator from Massa-
chusetts talked about this; that it is 
important to keep joint liability so the 
patient would be able to get the whole 
award. 

Now let me tell you what this really 
means. If you are practicing in a trau-
ma center, and if you are responsible 
for 1 percent of the medical mal-
practice that happened in a particular
case, you can be held responsible for 
100 percent of the jury award. 

Is that fair? That isn’t fair. 
That is also one of the reasons rates 

continue to go up across the country. 
Neurosurgeons are leaving our State. 

This isn’t about trial lawyers versus 
doctors. This is about availability of 
doctors. This is about whether we are 
going to have people such as Senator 
BILL FRIST—a very talented heart sur-
geon—continue to go into the practice 
of medicine and who want to save lives. 
We have people who are not only leav-
ing our State, but who are just retiring 
their practices early because of this 
crisis. 

One of the best surgeons in Las 
Vegas—a gastrointestinal surgeon—
was planning on retiring in 1 year. He 
actually retired this year because had 
he stayed in the practice an additional 

year, he would not have only had to 
pay $200,000 for insurance this year, but 
he would have faced what is called 
‘‘tail coverage’’. Tail coverage is what 
a doctor pays when they quit prac-
ticing or change insurance companies 
in order to cover any claims which 
might arise from when they were cov-
ered under the previous company or 
while they were still practicing. He 
would have had to pay another $400,000 
just for tail insurance. He makes about 
$200,000 a year. So, it would have cost 
him $600,000 to practice while he would 
have only earned $200,000 for the year. 
It was obviously ridiculous to stay in 
business, so he quit practicing. 

Las Vegas and southern Nevada lost 
one of their best surgeons because of 
early retirement, leaving even more 
patients without the services of a high-
ly-trained, highly respected physician. 
That kind of situation is indicative of 
how badly broken the system is. 

Let me briefly mention just one of 
the abuses in our civil justice system 
and how that contributes to the overall 
problem we are having in runaway jury 
verdicts. If you are accused of medical 
malpractice you are brought into the 
courtroom, at which time the case is 
laid out. At some point during the 
case, ‘‘expert’’ witnesses are called to 
testify. I put ‘‘expert’’ in quotations 
because many physicians can be 
brought in as an expert. Unfortunately, 
there are physicians who are now 
working in concert with trial lawyers, 
and it is really their business to be-
come expert witnesses even though 
they are not experts. Not to impugn 
their motives, but certainly this hap-
pens, and many times the abuse is bla-
tantly outrageous. Yet the jury hears 
from the supposed ‘‘experts,’’ and in 
main part of that testimony, medical 
malpractice is found by the jury. 

This illustrates what is happening in 
States and cities all across the United 
States. It is a system that is prejudiced 
toward finding malpractice. While the 
McConnell amendment does not spe-
cifically address this issue, it does help 
bring some accountability and feasi-
bility back to our civil justice system. 

I am a veterinarian, and I have 
worked in the health care profession 
for some time. Anybody who has 
worked in health care understands 
human error. Do you know why? It is 
because we are humans who practice. 
And anytime you have human beings 
practicing a profession, you are going 
to have errors—sometimes errors that 
can’t be helped. There are some very 
sad cases, and we want to ensure those 
people continue to be able to have a 
remedy. But, outside of providing ap-
propriate compensation, our system of 
secondary recovery it is out of control. 
The system needs to be brought back 
into balance. 

The bottom line is when you have 
human beings, there are errors. How-
ever, we must remember that often 
times those errors are not malpractice. 
The physician did not intend to hurt 
his or her patient. But more often than 
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not, it can appear as malpractice to a 
jury. We need to make sure that we 
have a system in place that most justly 
adjudicates each and every case on its 
merits, and fairly places culpability 
where it should be placed. 

Under the current system, juries are 
out of control with awards that we are 
all paying for. Medicare costs and pri-
vate insurance premiums are higher, 
and they keep going up every year. 
There are several factors that con-
tribute to this rise in costs, but none 
more than the excessive, unfounded 
awards given out by juries on a seem-
ingly regular basis. 

Mr. KENNEDY. Mr. President, will 
the Senator yield for a question? 

Mr. ENSIGN. Mr. President, let me 
finish my statement, and then I would 
be happy to yield. 

In the State of Nevada last year, the 
average OB/GYN made about $200,000. 
Now, taking into consideration that 
figure, their insurance rates went from 
about $35,000 a year to about $130,000 a 
year. We can’t pass that cost on any-
more. That means basically every OB/
GYN in southern Nevada is going to 
have to either see double the number of 
patients they are seeing now or just 
quit practicing altogether. 

There is a huge incentive for these 
doctors to go to California where their 
rates will not only not go up, but they 
will actually go down from what they 
were the previous year. 

I keep mentioning California because 
California enacted the Medical Injury 
Compensation Recovery Act (MICRA). 
MICRA has all the reforms that are in 
Senator MCCONNELL’s amendment—
plus they have the $250,000 cap on non-
economic damages. 

MICRA has been challenged in the 
courts four times. It has been upheld 
four times. It is not that people in the 
State of California do not receive in-
jury awards. It isn’t that the people in 
California are disadvantaged in some 
way so the patients don’t get what 
they need. 

There was a situation in 1975 that 
California recognized as a crisis. Be-
cause of court challenges, the bill 
didn’t actually take effect until 1985. 
But since that time, they have had a 
stable situation where insurance com-
panies know approximately what is 
going to happen and know how much 
their costs are going to be. Con-
sequently, their rates have stabilized. 

There are about 12 States right now, 
according to the American Medical As-
sociation, that are in crisis, Nevada 
being the worst of all.

Because of this crisis, Nevada’s Gov-
ernor had to call a special legislative 
session. Now, we only meet every 2 
years in our legislature. Therefore, he 
had to call a special session just to deal 
with this severe crisis that is going on 
right now. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. ENSIGN. Let’s enact this amend-
ment to bring about some reasonable 
reforms to our medical liability system 
in the United States. 

There is a crisis happening right now 
in my home State of Nevada. Obstetri-
cians are telling pregnant mothers in 
late stages of their pregnancy that 
they can’t deliver their babies. 

On July 3, our only Level One trauma 
center closed for ten days, leaving vic-
tims of car accidents and gun shot 
wounds without appropriate care. Offi-
cials are saying it will probably have 
to close again. 

Neurosurgeons are canceling oper-
ations with patients who have spinal 
cord injuries that adversely affect 
every second of their daily lives. 

In fact, as I talk to you right now, 
the Nevada Legislature has been forced 
to meet in a special session with Gov-
ernor Kenny Guinn to address this cri-
sis. 

What is the common thread between 
these events? It lies in the fact that all 
of these health care providers are un-
able to afford the skyrocketing cost of 
their medical malpractice insurance. 

So, if this is a Nevada problem, then 
why would I bring this issue to the 
floor of the United States Senate? 

Because it is no longer just a Nevada 
problem; it is now a nationwide prob-
lem. President Bush recognized this 
fact last week when he called our med-
ical liability system ‘‘badly broken,’’ 
and emphasized the immediate need for 
Federal medical liability reform. 

In order to illustrate this urgent 
need, let me give you some examples of 
what I am talking about: 

In Bisbee, AZ, the only maternity 
ward has closed. Expectant mothers 
must now drive more than a half hour 
to the nearest town to deliver; 

In Broward County, FL, 14 of the 16 
practicing neurosurgeons are unin-
sured; 

In Mississippi, 324 doctors have 
stopped delivering babies in the last 
decade. Today, only 10 percent of fam-
ily doctors will deliver babies; 

In Wheeling, WV, all of the neuro-
surgeons have stopped practicing. I 
could go on and on about a number of 
different States. 

We have to examine why this current 
crisis is happening. What it boils down 
to is two factors: affordability and 
availability. 

On affordability, let me give you a 
statistic from the American Medical 
Association. In 2000, medical liability 
insurance rates increased by at least 30 
percent in 8 States, and by at least 25 
percent in more than 12 States. I don’t 
know too many physicians that can af-
ford such rates. These rates are forcing 
more physicians, hospitals, and other 
health care providers to limit their 
practices or leave the profession alto-
gether. 

On availability, thousands of doctors 
nationwide have been left with no li-
ability insurance as major liability in-
surers are either leaving the market or 
raising rates to astronomical levels. 

Now, why are insurers raising rates 
and/or leaving the market? Because 
there is no stability in the marketplace 
for providing medical liability insur-
ance. 

Why is there no stability in the mar-
ketplace? Because our healthcare sys-
tem is being overrun by frivolous law-
suits and outrageous jury awards. 

Let me give you some statistics to il-
lustrate these points. This information 
is according to the Physician Insurers 
Association of America’s Data Sharing 
Project: 

Since 1998, the average claim pay-
ment value has risen from approxi-
mately $130,000 in 1988 to $330,000 in 
2001. Likewise, since 1988, the median 
claim payment values have risen from 
approximately $50,000 in 1988 to $175,000 
in 2001. 

In 1985, less than 1 percent of the 
claims that were paid were equal or 
greater than $1 million. Contrast that 
to 2001 when 7.9 percent of the claims 
paid were equal or greater than $1 mil-
lion. 

This excessive litigation is leading to 
higher health care costs for every 
American and an unstable piece of 
mind for our health care providers. To 
fend off litigation, healthcare profes-
sionals are forced to practice defensive 
medicine by ordering unnecessary tests 
just so that they will not be sued for 
‘‘under-diagnosing’’ their patients. 

A recent study by the Department of 
Health and Human Services found de-
fensive medicine is costing the Federal 
Government an estimated $28 billion to 
$47 billion in unnecessary healthcare 
costs. 

And who else pays for those unneces-
sary costs? Every American with 
health insurance, in the form of higher 
premiums. Gone are the days when our 
civil justice system was used to help 
protect patients. Now we are left with 
a system that is used to primarily fat-
ten the wallets of personal injury at-
torneys. 

More often than not, medical liabil-
ity claims are more financially bene-
ficial to the lawyers than they are to 
the injured and sick patients.

According to the Physician Insurers 
Association of America’s Data Sharing 
Project, only fifty cents of every dollar 
paid in medical liability awards go to 
the patients. Only 50 cents. 

Additionally, nearly 70 percent of all 
medical liability claims result in no 
payment to the plaintiff. 

So what does all this mean? It means 
that we need to bring some account-
ability back to the civil justice system 
by way of medical liability reform. 

Not only would this allow physicians 
to continue to concentrate fully on 
providing superior care to their pa-
tients, it would help tremendously in 
curbing the skyrocketing costs of 
healthcare for consumers. 

In addition, and probably even more 
staggering, is the success rate of most 
medical liability claims. Consider this 
information: 

In 2001, only 1.3 percent of all claims 
filed ended in a verdict for the plain-
tiff. In contrast, 61.1 percent were 
dropped or dismissed for various rea-
sons. 

These numbers highlight the signifi-
cant amount of frivolous lawsuits that 
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are filed, costing healthcare profes-
sionals valuable patient time, and ulti-
mately costing every insured American 
millions in increased health care costs. 

Medical liability reform is not some-
thing that is new to the Senate. During 
debate on the 1995 Product Liability 
Bill, the Senate considered and voted 
on medical liability reform proposals. 
In fact, one of those proposals is the 
exact amendment that we are consid-
ering here today. 

This amendment takes a sincere and 
aggressive approach toward helping 
reign in our out of control civil justice 
system. It does so in the following 
ways: sensible limits on punitive dam-
ages; elimination of joint liability on 
most damages, making sure that de-
fendants are only liable for their fair 
share; modest limits on attorney’s fees 
in medical malpractice cases to maxi-
mize patient recovery; collateral 
source reform to prevent plaintiffs and 
attorneys from ‘‘double dipping’’ for 
compensation; alternative dispute res-
olution to encourage states to develop 
mechanisms to help resolve disputes 
before they go to court; and periodic 
payments for large awards. 

Although I am strongly in favor of 
this proposal, I must mention that the 
one significant provision it is missing 
is a cap on non-economic damages. I 
believe this cap could only strengthen 
the proposal we are considering today. 
However, every other reform in this 
amendment has proven to be effective 
in bringing accountability back to the 
civil justice system. 

This amendment was passed in 1995 
on a vote of 53–47. Therefore, with the 
number of Senators who supported this 
proposal before, coupled with the num-
ber of senators whose States are facing 
a medical liability crisis, I think we 
have an excellent chance to pass this 
amendment. Just to highlight that 
point, a recent study conducted by 
Wirthlin Worldwide found that 78 per-
cent of Americans express concern that 
skyrocketing medical liability costs 
resulting from the current system 
could limit their access to care. Clear-
ly, the American public sees the crisis 
we care facing and are calling for na-
tionwide reform. Americans are afraid 
they will not have anyone to deliver 
their babies or perform life-saving pro-
cedures on their loved ones in emer-
gencies, and they should not have to 
be. If there are senators here today 
that are still not convinced about the 
need and overall effectiveness of med-
ical liability reform, let me briefly ex-
plain how to put your doubts to rest. 

Let’s take a look at the wildly suc-
cessful Medical Injury Compensation 
Reform Act (MICRA) of 1975 that Cali-
fornia has in place. Now, I will concede 
that the amendment before us is not 
identical to MICRA, but it does incor-
porate all but one of the major provi-
sions that MICRA contains. 

To further explore the impact of 
MICRA, just look at the difference be-
tween how medical liability premiums 
have risen in California versus the rest 

of the United States. According to the 
National Association of Insurance 
Commissioners, from 1976 through 1999, 
California’s insurance premiums has 
risen 167 percent, while the other 49 
States’ premiums have risen 505 per-
cent. 

Obviously, MICRA has brought about 
real reform in California’s professional 
liability system, while still protecting 
the rights of injured patients. Studies 
have shown the following. The number 
of frivolous lawsuits going to trial has 
declined dramatically; injured patients 
receive a larger share of their awards; 
the number of disciplinary actions 
against incompetent health care pro-
viders has increased. 

The bottom line is that California’s 
medical liability system works. 
Shouldn’t these types of outcomes be 
shared by every state, and ultimately 
every patient, in America? 

Again, the amendment before us con-
tains all but one of the major provi-
sions that MICRA entails, so each sen-
ator has something to substantiate 
their vote. And let us remember one 
important point we are NOT limiting 
the amount of economic and non-eco-
nomic damages that can be recovered 
by the patient. 

All we are doing is bringing some ac-
countability and reasonability back to 
our civil justice system in the form of 
common-sense reforms which I know 
will lead to lower health care costs for 
every American. 

I know it is possible to pass these 
types of reform measures through the 
Houses of Congress, because while I 
was a member of the House of Rep-
resentatives we passed some type of 
medical liability reform measure six 
times. Unfortunately, each time it was 
stalled in the Senate and real reform 
was never enacted. 

But the next time around I am hope-
ful that it will be different. And there 
is no better time than now for the Sen-
ate to make a strong statement on be-
half of American patients. 

Let’s make sure there are no more 
expectant mothers turned away at the 
door and refused pre-natal care. 

Let’s make sure trauma patients re-
ceive immediate and appropriate med-
ical services. 

And, let’s make sure that we con-
tinue to provide patients everywhere 
the opportunity to receive affordable, 
accessible, and quality health care for 
years to come. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. KENNEDY. I yield 6 minutes to 
the Senator from Tennessee. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee. 

Mr. THOMPSON. Mr. President, let 
me address what I consider to be the 
real issue, really the only issue, as far 
as I am concerned. It is not who the 
bad guys are and who the good guys 
are. I have seen excesses on both sides 
of this issue. It is not a matter of what 
is best for the trial lawyers or best for 
the insurance companies or even what 

is best for the patients. It is a question 
of whether we have a limited form of 
government, whether we have a Fed-
eral Government with enumerated 
powers. That is the underlying issue. It 
is amazing to me that we can have a 
debate on something such as this with-
out it even being brought up. 

What we have is an amendment 
which will take things that have been 
under the purview of the State govern-
ments for 200 years and federalize 
them. This is getting to be such a com-
mon occurrence that nobody pays 
much attention to it anymore. I pay 
attention to it. I think it is a bad 
trend. I think it goes against the sys-
tem of government that our Founding 
Fathers set up and has worked in our 
favor for 200 years. 

Mr. REID. Will the Senator yield for 
a brief question? 

Mr. THOMPSON. Yes. 
Mr. REID. Is the Senator aware that 

the State of Nevada is in a special ses-
sion to work out malpractice problems, 
and does the Senator believe that is 
the way we should go? 

Mr. THOMPSON. The answer to that 
question is yes. I am amazed to hear 
that we have a problem in a particular 
State and that the solution is for the 
citizens of the small town in that State 
maybe to drive past the courthouse and 
drive through the capital, past the 
statehouse, and get on an airplane and 
fly to Washington, DC, to talk about a 
Federal solution against their own 
State. 

Tennessee just had a discussion 
about a State income tax and a State 
sales tax. One of the points made 
against a higher State sales tax was 
that the State of Kentucky and the 
State of Mississippi and the State of 
Arkansas, all these other surrounding 
States, had a lower sales tax and peo-
ple would go to those States to buy 
their goods, just as apparently people 
are going from one State to another to 
take advantage of a better medical 
malpractice case. 

The answer to that is, that is the way 
it is supposed to work. That is our sys-
tem of government. That is the reason 
we have States, to have competition 
among States. If we extend the com-
merce clause to this, after having been 
told by the Supreme Court in the Lopez 
case that the commerce clause does not 
extend to guns in the local school, 
after having been told in the Morrison 
case by the Supreme Court that the 
commerce clause does not extend to a 
sex-based crime at a local level—if we 
extend the commerce clause to the de-
livery of a baby in Lawrenceburg, TN, 
there is nothing to which we cannot ex-
tend the commerce clause. I regret to 
say, it is some of us who talk about 
limited government and enumerated 
powers who are doing this. I do not 
think it is sound policy. 

It does not matter whether or not 
there are excesses on one side or an-
other. States are supposed to address 
these matters. I would not come here 
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and say the State of Tennessee is inad-
equate in this regard unless I was will-
ing to go back to the State of Ten-
nessee and fight for a change in the 
laws. Senator KENNEDY and I, are we 
supposed to write the laws for the 
State of Tennessee with regard to 
something that has been under their 
purview for 200 years? I don’t think so. 

We can disagree on what those laws 
should be, but we cannot disagree, 
surely, on the principle that underlies 
this debate. The proposed amendment 
goes so far as to require that each 
State require 50 percent of all punitive 
damage awards be used for licensing, 
investigating, disciplining, and certi-
fying health care professionals and the 
reduction of malpractice costs for the 
health care professional volunteers. 

This requirement would get us into 
the management of the licensing and 
regulation of health care professionals 
in every State in this country. This is 
just one step away from national 
standards and national regulation, not 
just in the health care area but poten-
tially in any other area. 

Regardless of whether you think 
medical malpractice premiums are too 
high or lawyers are terrible people, or 
whatever, if we walk away at this time 
from this principle, when we want to 
assert this principle, we are not going 
to have any principles to stand on be-
cause we will have ignored them so 
often for the particular causes we want 
at the moment that they will be to-
tally eroded. I submit to the Chamber 
that is too high a price to pay. 

I yield back whatever time remains. 
The PRESIDING OFFICER. The Sen-

ator from Kentucky. 
Mr. MCCONNELL. Mr. President, I 

listened carefully to the Senator from 
Tennessee. I commend him for being 
very consistent in his concern about 
federalism and States rights. He has 
raised that issue not just on the occa-
sion of today’s amendment but across 
the board. He has certainly been con-
sistent. I do find it somewhat amusing 
to hear it invoked from time to time 
by those on the other side of the aisle 
for whom States rights are rarely a 
concern. 

Let me say to my good friend from 
Tennessee, he raises exactly the point I 
wanted to address in my remaining 
time this morning. This is a national 
crisis, a national crisis in the delivery 
of medical services. This is a national 
problem, and it demands a national so-
lution. States all across the country—
in the West, the South, the Midwest, 
and the East—are in crisis. Many more 
States are experiencing serious prob-
lems, including my own State of Ken-
tucky. Because it is a national prob-
lem, it demands a national solution. 
Furthermore, it is necessary and ap-
propriate for the Federal Government 
to be involved in fixing this problem. 

Let me give you my first reason. As 
the single largest purchaser of health 
care, the Federal Government has a 
compelling interest in health care li-
ability reform. In 2002, the Federal 

Government will spend $223 billion on 
Medicare, $145 billion more on Med-
icaid, and $11.3 billion more on Federal 
employee health benefits. That is a 
total of $400 billion by the Federal Gov-
ernment on health care. 

Furthermore, a 1996 study by Stan-
ford economists projected that com-
monsense medical malpractice reforms, 
many of which are included in my 
amendment, could reduce health care 
costs by 5 to 9 percent without jeopard-
izing the quality of care. Using this 
study, the Department of Health and 
Human Services projects that reducing 
the practice of defensive medicine 
could save the Federal taxpayers be-
tween $23 and $42 billion. 

Finally, Federal legislation is nec-
essary because of the increasingly 
interstate character of health care. I 
just mentioned, a few moments ago, 
the four physicians I saw Friday night 
in Henderson, KY, on the verge of mov-
ing to Indiana. That is fine for them. It 
doesn’t do much for their patients who 
are left without care on the Kentucky 
side. Patients in the Washington, DC, 
area receive care not only here but in 
Maryland and Virginia. Many of the 
Nation’s finest health care facilities—
the Mayo Clinic and M.D. Anderson—
treat patients from across the country. 

While a Federal solution is necessary 
and appropriate, my amendment does 
not wholly preempt State medical mal-
practice reforms. The amendment 
would not preempt those States that 
have already developed strong medical 
malpractice laws. 

This crisis has been created by the 
failure of the National Government to 
act. That has caused a problem. This 
crisis is due to the failure to impose ac-
countability and responsibility—the 
same things we have been talking 
about around here the last few weeks 
with regard to corporate America—on 
big, powerful trial lawyers who are 
running roughshod over doctors and in 
many instances taking advantage of 
their own clients. 

As a result of our failure to act, there 
has been an explosion in medical mal-
practice awards. Let us take a look at 
this chart which shows the explosion in 
medical malpractice awards from 
roughly $500,000 in 1995, up to $1 million 
in 2000.

Now, I gather my friends on the other 
side apparently think doctors have be-
come twice as incompetent in the last 
few years or that medical schools are 
now turning out graduates who are 
inept. But I am inclined to believe that 
the medical professionals at the AMA 
and other health care organizations 
don’t agree with that. The standard of 
care of physicians has not radically de-
teriorated in just the last few years. 
Rather, from looking at the problem, I 
believe the AMA and other health 
groups when they say it is our medical 
malpractice liability system, not our 
delivery system, that is badly broken. 

The amendment I offer is a modest 
one. As I have said repeatedly, it 
doesn’t in any way cap compensatory 

damages to the victim. It simply seeks 
to cap lawyer’s fees so more money will 
go to the injured victim, and caps puni-
tive damages, which are not designed 
to compensate the injured party in any 
event but to punish the defendant—cap 
that at twice the balance of the com-
pensatory damages. So this doesn’t 
take any funds that are needed to put 
the injured victim back on his or her 
feet. It simply addresses the issue of 
lawyer abuse and of excessive punitive 
damages, which are not designed to en-
rich the injured party in any event. 

It is a very modest amendment. The 
AMA supports this amendment. They 
would have liked it to be much strong-
er, but I crafted this amendment in a 
very modest way in order to make it 
more palatable to more Senators. We 
have had a vote on this amendment be-
fore, back in 1995. At that point, it got 
53 votes, including Senators FEINSTEIN, 
LIEBERMAN, and JEFFORDS, who are 
still in the Senate. 

As I said, this is a pro-victim amend-
ment. There is no cap on noneconomic 
pain and suffering damages, no cap on 
compensatory damages. There is sim-
ply a reasonable cap on lawyer’s fees 
and a cap on punitive damages at twice 
the balance of the other damages. 

So I think this is clearly a national 
problem requiring a national solution. 
I hope the amendment will be 
approved.

Mr. KENNEDY. Mr. President, I yield 
1 minute to the Senator from Ten-
nessee. 

Mr. THOMPSON. Mr. President, just 
a very brief response. I think the log-
ical extension of this amendment 
would mean if we could pass any large 
Federal program—as we have—such as 
Medicare, Social Security, and I guess 
our defense appropriations bills, and so 
forth, then we could take any activity, 
even noncommercial activity in the 
smallest hamlet of the smallest town 
in America, anything they would do 
that might arguably impact on the 
cost of those programs would be fair 
game under the spending clause. 

If that is the case, that is not a direc-
tion in which we need to go. I would 
contrast what we are doing here with 
regard to delivery of a baby, let’s say, 
in Lawrenceburg, TN, and the rules the 
State of Tennessee imposed upon that 
we would abrogate—I contrast that 
with a product liability debate we had. 
I voted for that bill. That is an inher-
ently interstate commerce, commer-
cial activity. I have concluded that 
there was a legitimate reason to have 
some national standards with regard to 
that. I think our Founding Fathers 
would have approved of that. I think it 
is a far cry from where we are with re-
gard to this. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. KENNEDY. Mr. President, how 

much time do I have? 
The PRESIDING OFFICER. The Sen-

ator has 1 minute 50 seconds. 
Mr. KENNEDY. Mr. President, as I 

understand it, we will have a very brief 
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time after the break. I point out that 
the National Association of Insurance 
Commissioners study shows that in 
2000—the latest year for which data is 
available—the total insurance industry 
profits, as a per average premium for 
medical malpractice insurance, were 
twice as high as overall casualty and 
property insurance profits. In fact, 
malpractice insurance was a very lu-
crative area for the industry, averaging 
a 12 percent profit. Over a 10-year pe-
riod, their premiums went up 1.9 per-
cent, and they are making 12 percent 
on that. 

This is about the insurance industry; 
it is not about the doctors. We will 
have more to say about this. This is a 
lucrative aspect of the insurance indus-
try—everyone knows it—and they just 
want to cash in on this opportunity at 
the present time. 

Mr. President, I see our leader on his 
feet at this time in anticipation of a 
consent agreement, so I withhold fur-
ther comments. 

Mr. REID. Mr. President, I ask unan-
imous consent that the time from 2:15 
p.m. this afternoon until 2:45 p.m. be 
equally divided between Senators KEN-
NEDY and MCCONNELL or their des-
ignees and that at 2:45 p.m. Senator 
REID of Nevada or his designee be rec-
ognized to move to table Senator 
MCCONNELL’s amendment. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 

f 

RECESS 

The PRESIDING OFFICER. The hour 
of 12:55 p.m. having arrived, the Senate 
stands in recess until the hour of 2:15 
p.m. today. 

Thereupon, the Senate, at 12:55 p.m., 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mrs. CARNAHAN).

f 

GREATER ACCESS TO AFFORD-
ABLE PHARMACEUTICALS ACT 
OF 2001—Continued 

AMENDMENT NO. 4326 

The PRESIDING OFFICER. Who 
yields time? 

The Senator from Kentucky. 
Mr. MCCONNELL. Madam President, 

it is my understanding that I have 15 
minutes remaining. 

The PRESIDING OFFICER. The Sen-
ator is correct. 

Mr. MCCONNELL. Madam President, 
I yield 5 minutes to the Senator from 
Tennessee who, as we all know, is the 
only physician in the Senate. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee. 

Mr. FRIST. I thank the Chair. 
Madam President, I rise in support of 

the McConnell amendment on medical 
malpractice to the Greater Access to 
Affordable Pharmaceuticals Act. It 
goes to the heart, I believe, of an issue 
that has reached crisis proportions in 
the United States. 

Much of the argument and debate on 
Friday and a little bit yesterday and 
today centered on how best to frame 
this debate. Our opponents to the 
McConnell amendment have tried to 
frame this as a debate focused on cor-
rupt insurance companies and HMOs. 

What is absolutely critical for my 
colleagues and the American people to 
understand is that this debate is not 
about insurance companies. This de-
bate is about patients, patients who 
are suffering today and, even more im-
portant, unless we act on this crisis, 
will be hurt in the future. 

It is about patients versus sky-
rocketing medical liability insurance 
premiums that, in large part, are driv-
en by the current medical liability sys-
tem. This amendment strikes right at 
the heart of that problem. 

Why is this debate important? I go 
back to patients. How do patients suf-
fer because of these skyrocketing in-
surance premiums? They suffer in two 
ways: No. 1, lack of access to health 
care. If in the future you are a patient, 
you will see a decrease in access when 
you want to go to a physician, such as 
an obstetrician or a neurosurgeon or an 
orthopedic surgeon. They have all seen 
these skyrocketing premiums, and 
these doctors are not going to be there. 
Why? Because they happen to live in 
Mississippi where their premiums are 
$50,000 or $100,000 or in Florida where 
an obstetrician premium might be 
$150,000 or $200,000. They might decide, 
A, to pack it up and leave and go to an-
other State or, B, to stop practicing or, 
C—and this is what we see happening 
all over the country—to stop delivering 
babies. If your doctor delivered your 
first baby and you want him to deliver 
your second baby, you had better call 
far in advance. Because of these sky-
rocketing premiums, many physicians 
are leaving that specialty. 

In addition we saw what happened in 
Nevada where the trauma surgeons ba-
sically said, we cannot stay in busi-
ness, we cannot keep delivering these 
services, because malpractice pre-
miums are too high. They were actu-
ally forced to close down shop for a pe-
riod of time. Thank goodness it was 
just for a few days.

I mention the impact on doctors be-
cause this is important. For example, if 
one is an obstetrician and he pays 
$200,000 a year for his insurance pre-
miums, as in Florida, and he delivers 
100 babies, which is the average for an 
obstetrician in Florida delivers, that 
means for every baby the doctor deliv-
ers there is a $2,000 tax or premium. 

Now, one might say that this is the 
worry of the doctor. Well, the doctor 
can leave. He can switch specialities. 
He can relocate or retire, early retire-
ment, none of which is very satisfac-
tory. But if a doctor is going to stay in 
practice, ultimately the doctor is going 
to pass the cost on to the patient. Who 
else will pay it? It has to be passed on 
to the patient. 

Americans are watching this debate 
and they hear the ranting and raving 

against the bad insurance companies. 
Let’s go back to the effect of the prob-
lem, which is on that individual pa-
tient. Then let’s look at the root cause, 
which is this runaway tort liability 
system, which this amendment takes 
the first step at fixing. 

Patients are hurting in two ways. 
First, they suffer from a lack of access 
to care. Specialist are leaving areas, 
and doctors are refusing to deliver ba-
bies. 

The second way patients suffer is the 
overall cost of defensive medicine. Ask 
your physician right now: Do you prac-
tice defensive medicine? According to a 
recent Harris poll, 76 percent, or three-
fourths, of physicians believe concern 
for medical liability litigation has hurt 
their ability to provide quality care in 
recent years. Eighty percent of physi-
cians say they ordered more tests than 
they thought were medically necessary 
because they worried about mal-
practice liability. It is called defensive 
medicine. It is something the consumer 
does not see, the patient does not see, 
but America pays for it. How much? 
Fifteen, 20, 30, 40, 50—about $50 billion. 

I close by stating my strong support 
for the McConnell amendment and look 
forward to continued debate during the 
course of this afternoon. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. I yield 7 minutes to 
the Senator from Illinois. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. I thank the Senator 
from Massachusetts for yielding the 
time. 

I readily acknowledge the expertise 
of Senator FRIST. He is a widely re-
spected heart surgeon. He certainly is a 
man who understands the practice of 
medicine, unlike anyone else in the 
Senate. I do not come as an expert on 
the practice of medicine. If I have any 
expertise, it is in trial practice because 
before I was elected to Congress, I was 
a trial attorney. I made my living de-
fending doctors and hospitals, and 
suing doctors and hospitals. I under-
stood medical malpractice then, but as 
I read this amendment I am troubled. 

Let me acknowledge first, yes, there 
is a national problem with medical 
malpractice insurance across America. 
It costs too much in many areas, and 
we are finding that in many parts of 
the country doctors cannot afford to 
continue to practice because of the 
cost of premiums. But the answer from 
Senator MCCONNELL on the Republican 
side is to suggest that the reason the 
premiums are so high is because of jury 
verdicts. 

They overlook the obvious. Let me 
point to a source of information not 
considered liberal in nature, the Wall 
Street Journal, which on June 24 of 
this year published an article. I ask 
unanimous consent that this article be 
printed in the RECORD.

There being no objection, the article 
was ordered to be printed in the 
Record, as follows: 
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[From the Wall Street Journal, June 24, 2002] 

DELIVERING MS. KLINE’S BABY

(By Rachel Zimmerman and Christopher 
Oster) 

As medical-malpractice premiums sky-
rocket in about a dozen states across the 
country, obstetricians and doctors in other 
risky specialties, such as neurosurgery, are 
moving, quitting or retiring. Insurers and 
many doctors blame the problem on rising 
jury awards in liability lawsuits. 

‘‘The real sickness is people sue at the drop 
of a hat, judgments are going up and up and 
up, and the people getting rich out of this 
are the plaintiffs’ attorneys,’’ says David 
Golden of the National Association of Inde-
pendent Insurers, a trade group. The Amer-
ican Medical Association says Florida, Ne-
vada, New York, Pennsylvania and eight 
other states face a ‘‘crisis’’ because ‘‘the 
legal system produces multimillion-dollar 
jury awards on a regular basis.’’

But while malpractice litigation has a big 
effect on premiums, insurers’ pricing and ac-
counting practices have played an equally 
important role. Following a cycle that re-
curs in many parts of the business, a price 
war that began in the early 1990s led insurers 
to sell malpractice coverage to obstetrician-
gynecologists at rates that proved inad-
equate to cover claims. 

Some of these carriers had rushed into 
malpractice coverage because an accounting 
practice widely used in the industry made 
the area seem more profitable in the early 
1990s than it really was. A decade of short-
sighted price slashing led to industry losses 
of nearly $3 billion last year. 

‘‘I don’t like to hear insurance-company 
executives say it’s the tort [injury-law] sys-
tem—it’s self inflicted,’’ says Donald J. Zuk, 
chief executive of Scpie Holdings Inc., a lead-
ing malpractice insurer in California. 

What’s more, the litigation statistics most 
insurers trumpet are incomplete. The statis-
tics come from Jury Verdict Research, a 
Horsham, Pa., information service, which re-
ports that since 1994, jury awards for med-
ical-malpractice cases have jumped 175 per-
cent, to a median of $1 million in 2000. Dur-
ing that seven-year period, the median award 
for negligence in childbirth was $2,050,000—
the highest for all types of medical-mal-
practice cases, Jury Verdict Research says. 
(In any group of figures, half fall above the 
median, and half fall below.) 

But Jury Verdict Research says its 2,951-
case malpractice database has large gaps. It 
collects award information unsystemati-
cally, and it can’t say how many cases it 
misses. It says it can’t calculate the percent-
age change in the median for childbirth-neg-
ligence cases. More important, the database 
excludes trial victories by doctors and hos-
pitals—verdicts that are worth zero dollars. 
That’s a lot to ignore. Doctors and hospitals 
win about 62 percent of the time, Jury Ver-
dict Research says. A separate database on 
settlements is less comprehensive. 

A spokesman for Jury Verdict Research, 
Gary Bagin, confirms these and other holes 
in its statistics. He says the numbers never-
theless accurately reflect trends. The com-
pany, which sells its data to all comers, has 
reported jury information this way since 
1961. ‘‘If we changed now, people looking 
back historically couldn’t compare apples to 
apples,’’ Mr. Bagin says. 

Some doctors are beginning to acknowl-
edge that the conventional focus on jury 
awards deflects attention from the insurance 
industry’s behavior. The American College of 
Obstetricians and Gynecologists for the first 
time is conceding that carrier’s business 
practice have contributed to the current 
problem, says Alice Kirkman, a spokes-
woman for the professional group. ‘‘We are 

admitting it’s a much more complex problem 
that we have previously talked about,’’ she 
says. 

The upshot is beyond dispute: Pregnant 
women across the country are scrambling for 
medical attention. Kimberly Maugaotega of 
Las Vegas is 13 weeks pregnant and hasn’t 
seen an obstetrician. When she learned she 
was expecting, the 33-year-old mother of two 
called the doctor who delivered her second 
child but was told he wasn’t taking any new 
pregnant patients. Dr. Shelby Wilbourn 
plans to leave Nevada because of soring med-
ical-malpractice insurance rates there. Ms. 
Maugaotega says she called 28 obstetricians 
but couldn’t find one who would take her.

Frustrated, she called the office of Nevada 
Gov. Kenny Guinn. A staff member gave her 
yet another name. She made an appointment 
to see that doctor today but says she is skep-
tical about the quality of care she will re-
ceive. 

In the Las Vegas area, doctors say some 90 
obstetricians have stopped accepting new pa-
tients since St. Paul Cos., formerly the coun-
try’s leading provider of malpractice cov-
erage, quit the business in December. St. 
Paul had insured more than half of Nevada’s 
240 obstetricians. Carriers still offering cov-
erage in the state have raised rates by 100 
percent to 400 percent, physicians say. 

Dr. Wilbourn says his annual malpractice 
premium was due to jump to $108,000 next 
month, from $33,000. The 41-year-old solo 
practitioner says the increase would come 
straight out of his take-home pay of between 
$150,000 and $200,000 a year. In response, he is 
moving to Maine this summer. 

Dr. Wilbourn mourns having ‘‘to pick up 
and leave the patients I cared for and the 
practice I built up over 12 years.’’ But in 
Maine, he has found a $200,000-a-year posi-
tion with an insurance premium of only 
$9,800 for the first year, although the rate 
rises significantly after that. Premiums in 
Maine are relatively low because a dominant 
doctor-owned insurance cooperative there 
hasn’t pushed to maximize rates, the heavily 
rural population isn’t notably litigious and 
its court system employs an expert panel to 
screen out some suits, says Insurance Com-
missioner Alessandro Iuppa. 

Until the 1970s, few doctors faced big-dollar 
suits. Malpractice coverage was a small spe-
cialty. As courts expanded liability rules, 
malpractice suits became more common. 
Dozens of doctor-owned insurance coopera-
tives, or ‘‘bedpan mutuals,’’ formed in re-
sponse. Most stuck to their home states. 

St. Paul, a mid-sized national carrier 
named for its base in Minnesota, saw an op-
portunity. An insurer of Main Street busi-
nesses, St. Paul became the leader in the 
malpractice field. By 1985, it had a 20 percent 
share of the national market. Overall, the 
company had revenue of $8.9 billion last 
year, with about 10 percent of its premium 
dollars coming from malpractice coverage. 

The frequency and size of doctors’ mal-
practice claims rose steadily in the early 
1980s, industry officials say. St. Paul and its 
competitors raised rates sharply during the 
1980s. 

Expecting malpractice awards to continue 
rising rapidly, St. Paul increased its re-
serves. But the company miscalculated, says 
Kevin Rehnberg, a senior vice president. 
Claim frequency and size leveled off in the 
late 1980s, as more than 30 states enacted 
curbs on malpractice awards, Mr. Rehnberg 
says. The industry’s rate increases turned 
malpractice insurance into a very lucrative 
specialty. 

A standard industry accounting device 
used by St. Paul and, on a smaller scale, by 
its rivals, made the field look even more at-
tractive. Realizing that it had set aside too 
much money for malpractice claims, St. 

Paul ‘‘released’’ $1.1 billion in reserves be-
tween 1992 and 1997. The money flowed 
through its income statement and boosted 
its bottom line. 

St. Paul stated clearly in its annual re-
ports that excess reserves had enlarged its 
net income. But that part of the message 
didn’t get through to some insurers—espe-
cially bedpan mutuals—dazzled by St. Paul’s 
bottom line, according to industry officials. 

In the 1990s, some bedpan mutuals began 
competing for business beyond their original 
territories. New Jersey’s Medical Inter-In-
surance Exchange, California’s Southern 
California Physicians Insurance Exchange 
(now known as Scpie Holdings), and Pennsyl-
vania Hospital Insurance Co., or Phico, 
fanned out across the country. Some pub-
licly traded insurers also jumped into the 
business. 

With St. Paul seeming to offer a model for 
big, quick profits, ‘‘no one wanted to sit still 
in their own backyard,’’ says Scpie’s Mr. 
Zuk. ‘‘The boards of directors said, ‘We’ve 
got go grow.’’’ Scpie expanded into Con-
necticut, Florida and Texas, among other 
states, starting in 1997. 

As they entered new areas, smaller carriers 
often tried to attract customers by under-
cutting St. Paul. The price slashing became 
contagious, and premiums fell in many 
states. The mutuals ‘‘went in and aggravated 
the situation by saying, ‘Look at all the 
money St. Paul is making,’’’ says Tom Gose, 
President of MAG Mutual Insurance Co., 
which operates mainly in Georgia. ‘‘They 
came in late to the dance and undercut ev-
eryone.’’

The newer competitors soon discovered, 
however, that ‘‘the so-called profitability of 
the ’90s was the result of those years in the 
mid-80s when the actuaries were predicting 
the terrible trends,’’ says Donald J. Fager, 
president of Medical Liability Mutual Insur-
ance Co., a bedpan mutual started in 1975 in 
New York. Except for two mergers in the 
past two years, his company mostly has held 
to its original single-state focus. 

The competition intensified, even though 
some insurers ‘‘knew rates were inadequate 
from 1995 to 2000’’ to cover malpractice 
claims says Bob Sanders, an actuary with 
Milliman USA, a Seattle consultancy serv-
ing insurance companies. 

In at least one case, aggressive pricing al-
legedly crossed the line into fraud. Pennsyl-
vania regulators last year filed a civil suit in 
state court in Harrisburg against certain ex-
ecutives and board members of Phico. The 
state alleges the defendants misled the com-
pany’s board on the adequacy of Phico’s pre-
mium rates and funds set aside to pay 
claims. On the way to becoming the nation’s 
seventh-largest malpractice insurer, the 
company had suffered mounting losses on 
policies for medical offices and nursing 
homes as far away as Miami. 

Pennsylvania regulators took over Phico 
last August. The company filed for bank-
ruptcy-court protection from its creditors in 
December. A trial date hasn’t been set for 
the state fraud suit. Phico executives and di-
rectors have denied wrongdoing. 

In the late 1990s, the size of payouts for 
malpractice awards increased, carriers say. 
By 2000, many companies were losing money 
on malpractice coverage. Industrywide, car-
riers paid out $1.36 in claims and expenses for 
every premium dollar they collected, says 
Mr. Golden, the trade-group official. 

The losses were exacerbated by carriers’ 
declining investment returns. Some insurers 
had come to expect that big gains in the 
1990s from their bond and stock portfolios 
would continue, industry officials say. When 
the bull market stalled in 2000, investment 
gains that had patched over inadequate pre-
mium rates disappeared. 

Some bedpan mutuals went home. Scpie 
stopped writing coverage in any state over 
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than California. ‘‘We lost money, and we re-
treated,’’ says the company’s Mr. Zuk. 

New Jersey’s Medical Inter-Insurance Ex-
change, now known as MIIX, had expanded 
into 24 states by the time it had a loss of $164 
million in the fourth quarter of 2001. The 
company says it is now refusing to renew 
policies for 7.000 physicians outside of New 
Jersey. It plans to reformulate as a new com-
pany operating only in that state. 

St. Paul’s malpractice business sank into 
the red. Last December, newly hired Chief 
Executive Jay Fishman, a former Citigroup 
Inc. executive, announced the company 
would drop the coverage line. St. Paul re-
ported a $980 million loss on the business for 
2001. 

As carriers retrench, competition has 
slumped and prices in some states have shot 
up. Lauren Kline, 61⁄2 months pregnant, 
changed obstetricians when her long-time 
Philadelphia doctor moved out of state be-
cause of rate increases. Now, her new doctor, 
Robert Friedman, may have to give up deliv-
ering babies at his suburban Philadelphia 
practice. His insurance expires at the end of 
the month, and he says he is having dif-
ficulty finding a carrier that will sell him a 
policy at any price. 

Last year, Dr. Friedman says he paid 
$50,000 for coverage. If he gets a policy for 
next year, it will cost $90,000, he predicts, 
based on his broker’s estimate. ‘‘I can’t pass 
a single bit of that off to my patients,’’ be-
cause managed-care companies don’t allow 
it, he says. 

Dr. Friedman says he is considering drop-
ping the obstetrics part of his practice. Gen-
erally, delivering babies is seen as posing 
greater risks than most gynecological treat-
ment. As a result, insurers offer less-expen-
sive policies to doctors who don’t do deliv-
eries. 

Mr. Golden of the insurers’ association ar-
gues that whatever role industry practices 
may play, the current turmoil stems from 
lawsuits. The association says that from 1995 
through 2000, total industry payouts to cover 
losses and legal expenses jumped 52 percent, 
to $6.9 billion. ‘‘That says there are more 
really huge verdicts.’’ Mr. Golden says. Even 
in the majority of cases in which doctors and 
hospitals win—the zero-dollar verdicts—
there are still legal expenses that insurers 
have to pick up, he adds. 

Industry critics point to different sets for 
statistics. Bob Hunter, director for insurance 
at Consumer Federation of America, an ad-
vocacy group in Washington, prefers num-
bers generated by A.M. Best Co. The insur-
ance-rating agency estimates that once all 
malpractice claims from 1991 through 2000 
are resolved—which will take until about 
2010—the average payout per claim will have 
risen 47 percent, to $42,473. That projection 
includes legal expenses and suits in which 
doctors or hospitals prevail. 

While the statistical debate rages, preg-
nant women adjust to new limits and incon-
veniences. Kelly Biesecker, 35, spent many 
extra hours on the highway this spring, driv-
ing from her home in Villanova, Pa., to 
Delran, N.J., so she could continue to use her 
obstetrician. Dr. Richard Krauss says he 
moved the obstetrics part of his practice 
from Philadelphia because malpractice rates 
had skyrocketed in Pennsylvania. Ms. 
Biesecter, who gave birth to a healthy boy 
on June 5, says Dr. Krauss was the doctor she 
trusted to guard her health and the health of 
her baby: ‘‘You stick with that guy no mat-
ter what the distance.’’

Dr. Krauss, 53, left Philadelphia last year 
only after his malpractice premium rose to 
$54,000, from $38,000, and then was cancelled 
by a carrier getting out of the business, he 
says. After getting quotes of about $80,000 on 
a new policy, he moved. New Jersey hasn’t 

been a panacea, however. His policy there ex-
pires July 1, and the carrier refuses to renew 
it. The doctor says he hopes to go to work 
for a hospital that will pay for his coverage. 

Mr. DURBIN. The article points out 
the reason the premiums are rising so 
high is because the insurance compa-
nies miscalculated. They went into the 
business without adequate reserves. 
They have seen their investments 
plummet, as everyone else has on Wall 
Street, and they are trying to make it 
up with new malpractice insurance pre-
miums at the highest possible levels. 
So, instead of blaming the juries that 
find a doctor or hospital at fault, let us 
also take into account the insurance 
companies’ economic and accounting 
problems which have led to this crisis 
today. 

Let’s look specifically at this amend-
ment. Senator MCCONNELL is con-
sistent. When we brought up the bill 
about corporate corruption, he offered 
an amendment relating to trial law-
yers. He believes that trial lawyers are 
the root of all evil. That amendment 
did not pass. 

Now we come to a bill involving the 
cost of prescription drugs. Senator 
MCCONNELL returns with another 
amendment related to trial lawyers. 

It is said that if the only tool you 
own is a hammer, every problem looks 
like a nail. It appears that when it 
comes to the issues in the Senate, for 
some Senators the answer to every 
problem is to go after the trial lawyers. 

I suggest that when we take a look at 
the McConnell amendment, there are 
at least four areas that should be trou-
bling to everyone following this debate. 
First, Senator MCCONNELL limits the 
period of time when someone can dis-
cover an injury or act of malpractice 
and bring a lawsuit. If they wait too 
long, they lose their chance to go to 
court. That is something we ought to 
think about long and hard. 

Secondly, Senator MCCONNELL says 
that once someone has discovered that 
they have an injury caused by a doctor 
or a hospital and go to find an attor-
ney, he limits in this amendment the 
amount of money that an attorney can 
receive for a contingency fee. A contin-
gency fee is the poor man’s ticket to 
the courthouse. If injured victim is not 
a millionaire, the only way that an at-
torney will take a complicated medical 
malpractice case is for a percentage of 
what they ultimately recover. If they 
recover zero, they are paid zero. But if 
they recover a substantial amount, 
they receive a percentage. Senator 
MCCONNELL wants to limit the contin-
gency fee to limit the number of attor-
neys who will take these cases to 
court. 

The third issue is this: Senator 
MCCONNELL creates a new tax on puni-
tive damages. What he says is, if some-
one has done something so outrageous 
or deliberate, with conscious malice 
and disregard, that a jury would im-
pose punitive damages on that doctor 
or hospital—and I can give a litany of 
possibilities—Senator MCCONNELL 

says, sorry, the Government is going to 
take away half of the punitive damages 
verdict; albeit, for good reasons. But 
nevertheless, this is a new tax created 
by Senator MCCONNELL on a jury ver-
dict. 

Finally, what the Senator says in 
this bill is, if one had the foresight to 
buy medical or life insurance, for ex-
ample, to cover their health or life, and 
they are injured or killed because of 
medical malpractice, any jury verdict 
will be reduced by the amount of the 
insurance payment that one happens to 
receive from the policy they took out 
on their own life. These people invest 
in insurance and pay for it over a life-
time. But the amendment would take 
away part of that amount from a jury 
award. Those four things are fun-
damentally unfair. 

We have talked in the corporate cor-
ruption debate about accountability. 
We have said corporate officials should 
be held accountable for their conduct. 
The same is true of people in the prac-
tice of medicine. They should be held 
accountable, too. If they are guilty of 
wrongdoing, injuring innocent people, 
then they should be held accountable. 

Unfortunately, the McConnell 
amendment goes too far and takes 
away accountability. It is certainly the 
type of an amendment which insurance 
companies are happy to see. It reduces 
their ultimate exposure, but what it 
does is close and limit the courthouse 
doors for ordinary people who have be-
come victims. 

To give one illustration from my 
State: A young woman in April of 1989 
went into a hospital for treatment for 
breast cancer. The doctor inserted a 16 
centimeter-long catheter in her vein in 
her upper chest. After her chemo-
therapy was completed, the catheter 
was supposed to be removed. In July of 
the following year, the doctor removed 
the catheter, but he did not take it all. 
In December 1991, over 2 years after her 
initial treatment, she went in for an X-
ray and discovered that 9 centimeters 
of this catheter was lodged in her 
heart, causing pain, causing her dis-
comfort all of the time. 

Ultimately, the doctors decided it 
was too risky to engage in surgery to 
remove the fragment, and so they de-
cided to let the catheter piece remain 
lodged inside her heart. She will live 
with that foreign object inside her for 
as long as she lives. The doctor’s mis-
take will be a pain that she feels every 
moment for the rest of her life. 

Under Senator MCCONNELL’s amend-
ment, there is a serious question as to 
whether or not she could have ever 
brought the lawsuit. Did she wait too 
long? It took more than 2 years to dis-
cover this situation. She would have to 
fight, under the McConnell amend-
ment, to prove that this was a reason-
able amount of time, that the pain 
should not have alerted her sooner. 

Secondly, the amendment limits the 
attorney’s fees. If this woman goes to 
consult an attorney and says, ‘‘I am in 
pain; the doctor did something wrong; I 
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have the X-ray,’’ Senator MCCONNELL 
would say her attorney cannot be paid 
more than a limited amount on contin-
gency fees to go to the courthouse. Is 
that reasonable? 

Fortunately, those provisions in the 
McConnell amendment did not apply 
and this lady went to court. She ulti-
mately was awarded $1.5 million for 
pain and suffering, and an additional 
$500,000 for the increased risk of future 
injury. 

Sadly, there are cases such as this 
that happen every day in America. The 
vast majority of doctors in our Nation 
are conscientious, hard-working, won-
derful people, but mistakes are made. 
Sometimes they are tragic, sometimes 
they show gross negligence, and some-
times they are intentional, such as the 
removal of the wrong kidney when 
they leave a cancerous kidney in a per-
son and remove the wrong one. What 
Senator MCCONNELL is saying is that 
person who has been aggrieved and in-
jured would be limited in their oppor-
tunity to recover. 

I urge my colleagues to oppose this 
amendment.

Mr. LIEBERMAN. Mr. President, I 
rise to address the pending McConnell 
medical malpractice amendment. I 
have long agreed with my colleague 
from Kentucky that our legal system 
needs reforming, and I have joined him 
in supporting a bill in many ways simi-
lar to this amendment in the past. But 
I cannot support him today, because I 
do not believe that this prescription 
drug debate is either the right time or 
the right place to address the medical 
malpractice issue. 

The Senate has been debating the 
critical and urgent issue of how to pro-
vide seniors with prescription drug cov-
erage for 2 weeks. As my colleagues 
know, we are having a very hard time 
finding common ground on the issue. 
The last thing we need now is to inject 
into this debate a highly controversial 
issue which we all know for a certainty 
will prevent us from ever fulfilling our 
goal of giving seniors the prescription 
drug benefits they need. We should be 
focused on debating and passing a pre-
scription drug bill, not other issues. 
For that reason, I will vote to table 
this amendment. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Who yields time? 
The Senator from Kentucky. 
Mr. MCCONNELL. Madam President, 

I will address several of the myths that 
have been stated during the course of 
this debate. Myth No. 1 is that average 
medical malpractice premiums in Cali-
fornia are higher than they are in 
States that have not enacted medical 
malpractice reform.

Obviously, that statement is absurd 
on its face. The fact is, the opponents 
of my amendment cited numbers from 
the Medical Liability Monitor arrived 
at by some playing of games with the 
numbers to prove a predetermined re-
sult. The editor of that publication, the 
Medical Liability Monitor, takes issue 

with the manner in which the other 
side has fudged the numbers. She 
states unequivocally that: We do not 
believe an average premium exists, nor 
do we attempt to produce such a spu-
rious number. She concludes in her let-
ter to Senator FRIST: I find it particu-
larly offensive, especially when I have 
spent my entire career pursuing objec-
tivity, honesty, and balance in every-
thing I produce. 

She also noted in a recent National 
Journal article that insurers in Cali-
fornia hold the lines fairly well because 
they have tort reform in place. 

Myth No. 2: Medical malpractice pre-
miums are not a burden on health care 
costs. It has been said on the other 
side, they account for only .6 percent of 
all health care costs—so it is said. 

First, the studies cited by my Demo-
cratic friends do not take into account 
large segments of the medical mal-
practice community. Moreover, a 1996 
study by two Stanford economists 
found that commonsense medical mal-
practice reforms, many of which are in-
cluded in my amendment, could reduce 
health care costs by 5 to 9 percent 
without jeopardizing quality of care. 
Using this study, the Department of 
Health and Human Services projected 
that reducing the practice of defensive 
medicine would save Federal taxpayers 
between $23 and $42 billion. 

Myth No. 3: It has been stated that 
companies have to raise premiums be-
cause they lost money on bad invest-
ments such as Enron. The fact is, the 
American Academy of Actuaries states 
insurers typically invest the vast ma-
jority of premiums in fixed income in-
vestments, not stocks. They also state 
that insurers do not set rates to recoup 
investment losses. 

It has been suggested that somehow 
the door to the courthouse will be 
closed because there is a reasonable 
cap on attorneys’ fees, which of course 
would guarantee that the victim got 
more of the money and the lawyer a 
little bit less—but certainly not 
enough to make them unwilling to 
take cases. 

My friend from Illinois says contin-
gency fees are the poor man’s ticket to 
the courthouse. Apparently our trial 
lawyer friends will only punch the 
ticket if they can get more than a 
third of their clients’ awards. My 
amendment limits the lawyer’s fee to 
33 percent of the award up to $150,000 
and 25 percent above $150,000. So the 
suggestion is being made that if the 
lawyers do not get more than a third of 
the money involved, they somehow will 
not represent the injured victim. 

One of our colleagues on the other 
side in a previous life got an award of 
$27 million, as the Washington Post re-
ported. Under my formula, he would 
have gotten only $6.75 million, plus 
costs. I don’t think that is much of a 
disincentive to represent an injured 
victim. 

Mr. KYL. Will the Senator yield for a 
request? 

Mr. MCCONNELL. I yield.

Mr. KYL. Directly on this point, I 
learned in law school sometimes it is 
hard for people to get a lawyer to take 
their case if they do not have a very 
good case. Lawyers charge a higher and 
higher and higher contingency case. 
But if the case was a pretty good case, 
back when I was in law school, contin-
gency fees were pretty low. 

As I understand your amendment, 
limiting the contingency fee to one-
third of what is recovered is a pretty 
high contingency fee. Under the Fed-
eral Tort Claims Act, since the late 
1940s, the limit has been 25 percent, and 
there has been no dearth of cases. It is 
actually higher than we already have 
under the Federal Tort Claims Act. 

Continuing this line of thought, if 
you have a good case, then the contin-
gency fee tends to be lower. The worse 
the case is—the less likelihood of suc-
ceeding—generally, the higher the con-
tingency fees. 

What would you say to the argument 
that we have to have no limit on the 
contingency fees or cases will not be 
taken? 

Mr. MCCONNELL. I say to my friend 
from Arizona there is no evidence that 
there are not lawyers willing to take 
the cases. What this underlying amend-
ment is about is protecting the victim 
and giving the victim more of the 
money and giving the lawyer a little 
bit less without taking away any in-
centive. 

Statistics indicate the poor victims, 
on the whole, get about 48 percent of 
the money; 52 percent goes to the law-
yers and the costs and the courts. This 
is a pro-victim amendment that bene-
fits these injured parties over whom 
many have expressed so much concern. 

Mr. KYL. One final question: Your 
amendment in no way limits the 
amount that the individual can recover 
in economic damages, or pain and suf-
fering damages, at all, but it would put 
at least an upper limit of one-third on 
a contingency fee that the lawyers 
could charge for that plaintiff or vic-
tim? 

Mr. MCCONNELL. My amendment 
would cap attorneys’ fees at 33 percent 
of the first $150,000 awarded and 25 per-
cent of the award above $150,000. 

Mr. KYL. I think the amendment is 
an excellent amendment in support of 
victims, and therefore I am very 
pleased to support it. 

Mr. MCCONNELL. I thank my friend 
from Arizona very much. 

This is a national problem that af-
fects States all across the country. It 
has been caused by the failure of the 
National Government to act. The Fed-
eral Government is the single biggest 
purchaser of medical services. It buys 
$400 billion in medical services each 
year. The purchase and delivery of 
medical services substantially affects 
interstate commerce. Patients and doc-
tors routinely cross State lines. Par-
ties buy medical services from doctors 
and hospitals in other jurisdictions. 
And doctors and hospitals sell medical 
services to citizens from different 
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States. Indeed, our most famous hos-
pitals, such as the Mayo Clinic, are 
known for this. 

Does anyone deny this is a substan-
tial commercial activity? Thus, there 
is a commerce clause and a spending 
clause basis for the Federal Govern-
ment to act. 

Regardless of the problem caused by 
our civil justice system, some of our 
colleagues will point the finger at any-
one but big personal injury lawyers. No 
matter what the trial lawyers do, no 
matter what abuses they may commit, 
some colleagues absolutely refuse to 
admit that there are any abuses or ex-
cesses in our civil justice system. Some 
of our colleagues say they are for ac-
countability and responsibility in help-
ing average Americans. They say that 
is what the debate is all about on cor-
porate governance and prescription 
drugs. But when it comes down to it, 
some of our colleagues are for account-
ability and responsibility and helping 
average people only when it does not 
affect the interests of big, wealthy, 
powerful trial lawyers. In short, they 
are about accountability for everyone 
but the personal injury bar. 

Our friends who share that view will 
do anything that will impede big per-
sonal injury lawyers being able to run 
rampant through our legal system. We 
have seen them over the last few 
weeks. They will protect big, powerful 
trial lawyers over American victims of 
terrorism when it comes to punitive 
damages. We have seen that those col-
leagues will shield big, powerful trial 
lawyers from having to disclose basic 
information about their fees and costs 
to their clients. We have seen that 
some will not restrict big, powerful 
trial lawyers from ambulance chasing 
victims by reserving a respectful pe-
riod of bereavement before soliciting 
business. And now we have seen those 
same folks urging the Senate not to 
help medical professionals by adopting 
the most modest of pro-victim reforms 
to our medical malpractice liability 
system. The AMA would like to go fur-
ther than this amendment goes.

And now we’ve seen that my Demo-
crat friends urging the Senate not to 
help medical professionals by adopting 
the most modest of pro-victim reforms 
to our medical malpractice liability 
system. Again, my amendment is pro-
victim because it: doesn’t limit pain 
and suffering one penny; ensure that 
the victims, not their lawyers, get 
most of the compensation; allows them 
to get punitive damages; and improves 
overall patient care by providing that 
half of a punitive damages award goes 
to improving medical standards and 
practices. 

My colleagues: this is a chance to do 
something to help doctors, to help pa-
tients, to help our medical delivery 
system without capping by one nickel 
a patient’s pain and suffering damages. 
The question, then, is whether you are 
going to vote with the trial lawyers or 
are you going to vote with the doctors 
and their patients. 

If my Democrat friends are serious 
about doing something to improve the 
delivery of medical services, they’ll 
break with the trial lawyers for a 
change and listen to the medical com-
munity and adopt my amendment—an 
amendment that has already passed 
the Senate once. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. KENNEDY. Madam President, we 
have 61⁄2? 

The PRESIDING OFFICER. Yes. 
Mr. KENNEDY. I yield a minute and 

a half to the Senator from Delaware. 
Mr. CARPER. I thank the Senator for 

yielding. 
Mr. MCCONNELL. I ask that Senator 

ENZI be added as a cosponsor to the 
amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CARPER. The Senator from Ken-
tucky and I agree on a variety of issues 
that relate to what we are talking 
about. Tomorrow, the Senate Judiciary 
Committee holds hearings on class ac-
tion reform. I think it is a situation 
that calls for a national or a Federal 
solution. 

Many of us heard from our constitu-
ents around the country that we as a 
Congress need to do something to ad-
dress asbestos reform legislation be-
cause there are a lot of folks who are 
being hurt from asbestosis and they are 
not getting anything out of it. Their 
damages are not being covered. Mean-
while a lot of people who are not sick, 
will never be sick, are diluting the 
money that should be going to people 
who really have asbestosis or diseases 
related to asbestos. Those are issues 
that I think cry out for a national so-
lution. 

The one we are talking about here 
today, medical malpractice, is a prob-
lem in a number of States—I will ac-
knowledge that—but it is a problem 
that can be fixed in a number of States. 
Delaware is one of those States in 
which legislation is pending today to 
address this issue and where it is most 
appropriately addressed. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. I yield myself the re-
maining time.

At a time when the American people 
are calling for greater corporate ac-
countability, it is unbelievable that 
our Republican colleagues would bring 
to the floor an amendment which 
would do just the opposite. The McCon-
nell amendment would allow the entire 
health care industry to avoid account-
ability for the care they provide. 

The Amendment would deprive seri-
ously injured patients of fair com-
pensation. At virtually every stage of 
the legal process, the amendment sys-
tematically rewrites the rules of civil 
law to tip the balance in favor of de-
fendants. It would arbitrarily shield 
health care providers and their insur-
ance companies from basic responsi-
bility for the harm they cause. 

While those across the aisle like to 
talk about doctors, the real bene-

ficiaries will be insurance companies. 
This amendment would enrich the in-
surance industry at the expense of the 
most seriously injured patients; men, 
women, and children whose entire lives 
have been devastated by medical ne-
glect and corporate abuse. 

This proposal would also shield HMOs 
that fail to provide needed care, nurs-
ing homes that neglect elderly pa-
tients, drug companies whose medicine 
has toxic side effects, and manufactur-
ers of defective medical equipment. 

It would drastically limit the finan-
cial responsibility of the entire health 
care industry to compensate injured 
patients for the harm they have suf-
fered. When will the Republican Party 
start worrying about injured patients 
and stop trying to shield big business 
from the consequences of its wrong-
doing? Less accountability will never 
lead to better health care. 

Substandard medical care is a grow-
ing problem. The Agency for 
Healthcare Research and Quality at 
HHS found that the number of adverse 
effects from medical treatment has 
more than doubled in recent years, ris-
ing from 302,000 in 1993 to 710,000 in 
2000. A Healthcare Research and Qual-
ity study also found that adverse ef-
fects of medical drugs have increased 
by more than 44 percent in recent 
years, rising from 657,000 in 1993 to 
992,000 in 2000. A 1999 study, by the In-
stitute of Medicine at the National 
Academy of Sciences determined that 
at least 44,000 patients, and perhaps as 
many as 98,000 patients, die in hos-
pitals each year as a result of medical 
errors. That is more than die from auto 
accidents, breast cancer, or AIDS each 
year. Despite these alarming numbers, 
less than one-half of 1 percent of the 
nation’s doctors face any serious sanc-
tions from Medical Review Boards each 
year. 

These statistics make clear that we 
need more accountability in the health 
care system, not less. In this era of 
managed care and cost controls, it is 
ludicrous to suggest that the major 
problem facing American health care is 
‘‘defensive medicine.’’ The problem is 
not ‘‘too much health care,’’ it is ‘‘too 
little’’ quality health care. 

The restrictions on compensation for 
seriously injured patients which the 
McConnell Amendment seeks to im-
pose would not even result in less cost-
ly care. The cost of medical mal-
practice premiums constitutes less 
than two-thirds of 1 percent 0.66 per-
cent of the nation’s health care expend-
itures each year. Malpractice pre-
miums are not the cause of the high 
rate of medical inflation. Over the dec-
ade from 1988 to 1998, the cost of med-
ical care rose 13 times faster than the 
cost of malpractice insurance. Did you 
get that? The cost of medical care rose 
13 times faster than the cost of mal-
practice insurance. 

The restrictions in this amendment 
are not only unfair to patients, they 
are also an ineffective way to control 
medical malpractice premiums. There 
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is scant evidence to support the claim 
that enacting malpractice limits will 
lower insurance rates. There is sub-
stantial evidence to the contrary. Mal-
practice premiums are no higher on av-
erage in the 27 States that do not place 
limitation on malpractice damages, 
than in the 23 States that do have such 
limits.

Do we understand that? The pre-
miums are no higher where you do not 
have these kinds of limitations than in 
the States that do. And you know what 
that means. The doctors are paying the 
higher premiums. Who do you think is 
keeping the difference? The insurance 
companies. The insurance companies. 
They are the ones that are making out. 

The evidence clearly demonstrates 
that placing arbitrary limitations on 
the malpractice damages does not ben-
efit the doctors it purports to help. 
Their rates remain virtually the same. 
It only helps the insurance companies 
earn even larger profits. 

The malpractice premiums are not 
affected by the imposition of the limits 
on recovery, so it stands to reason the 
availability of physicians does not dif-
fer between the States that have limits 
and the States that do not. 

I will use the chart that shows the 
difference between the States that do 
have limits and those that do not. 

Physicians In Patient Care: States 
without caps on damages, with 233 per 
100,000 residents; the States with caps 
on damages, 223—virtually identical. 

The point here, in summation, is ac-
countability and responsibility in the 
whole area of the health care industry 
and the profits that are going to result 
if this amendment is successful. It will 
not mean better health care. It will 
mean, less attention to protecting pa-
tients all the way through the health 
care system. 

It will mean larger profits. It will 
mean larger profits for an industry. It 
will mean less corporate responsibility. 
I hope this amendment will not be suc-
cessful.

Since malpractice premiums are not 
effected by the imposition of limits on 
recovery, it stands to reason that the 
availability of physicians does not dif-
fer between states that have limits and 
states that do not. AMA data shows 
that there are 233 physicians per 100,000 
residents in states that do not have 
medical malpractice limits and 223 
physicians per 100,000 residents in 
states with limits. Looking at the par-
ticularly high cost specialty of obstet-
rics and gynecology, states without 
limits on damages have 29 OB/GYNs per 
100,000 women while states with limits 
have 27.4 OB/GYNs per 100,000 women. 
Clearly there is no correlation. 

If this amendment were to pass it, it 
would sacrifice fair compensation for 
injured patients in a vain attempt to 
reduce medical malpractice premiums. 
Doctors will not get the relief they are 
seeking. Only the insurance companies, 
which created the recent market insta-
bility, will benefit. 

Even supporters of the industry ac-
knowledge that enacting tort reform 

will not produce lower insurance pre-
miums: 

Victor Schwartz, the American Tort 
Reform Association’s General Counsel, 
told Business Insurance,

. . . many tort reform advocates do not 
contend that restricting litigation will lower 
insurance rates, and ‘I’ve never said that in 
30 years.’

Debra Ballen, Executive Vice-Presi-
dent of the American Insurance Asso-
ciation even released a statement ear-
lier this year (March 13, 2002) acknowl-
edging,

[T]he insurance industry never promised 
that tort reform would achieve specific pre-
mium savings . . ..

A National Association of Insurance 
Commissioners study shows that in 
2000, the latest year for which data is 
available, total insurance industry 
profits as a percentage of premiums for 
medical malpractice insurance was 
nearly twice as high 13.6 percent as 
overall casualty and property insur-
ance profits 7.9 percent. In fact, mal-
practice was a very lucrative line of in-
surance for the industry throughout 
the 1990s, averaging profits of 12 per-
cent per year. Recent premium in-
creases have been an attempt to main-
tain high profit margins despite sharp-
ly declining investment earnings. 

Insurance industry practices are re-
sponsible for the sudden dramatic pre-
mium increases which have occurred in 
some states in recent months. The ex-
planation for these premium spikes can 
be found not in legislative halls or in 
courtrooms, but in the boardrooms of 
the insurance companies themselves. 

There have been substantial in-
creases in recent months in a number 
of insurance lines, not just medical 
malpractice. In 2001, rates for small 
commercial accounts have gone up 21 
percent, rates for mid-size commercial 
accounts have gone up 32 percent, and 
rates for large commercial accounts 
have gone up 36 percent. According to 
industry sources, auto insurance rates 
are projected to climb by 23 percent be-
tween 2000 and 2003, and homeowners 
insurance is projected to climb by 21 
percent over the same period. These in-
creases are attributable to general eco-
nomic factors and industry practices, 
certainly not medical liability tort 
law. 

Insurers make much of their money 
form investment income. During times 
when investments offer high profit, 
companies compete fiercely with one 
another for market share. They often 
do so by underpricing their plans and 
insuring poor risks. When investment 
income dries up because interest rates 
fall and the stock market declines, the 
insurance industry then attempts to 
increase its premiums and reduce its 
coverage. This is a familiar cycle 
which produces a manufactured crisis 
each time their investments turn 
downward. 

One of the leading insurance industry 
analysts, Carol Brierly Golin, editor of 
Medical Liability Monitor, concluded:

As the economy enjoyed a magic carpet 
ride in the 1990s, insurers kept rates artifi-

cially low because they earned more money 
investing than by writing policies . . . The 
insurance companies wouldn’t be in this po-
sition if they hadn’t been so hungry for in-
vestment profits . . . (Dec. 19, 2001).

This analysis of why we are seeing a 
sudden spike in premiums was con-
firmed by a June 24, 2002 Wall Street 
Journal article describing what hap-
pened to the malpractice insurance in-
dustry during the 1990s.

Some of these carriers rushed into mal-
practice coverage because an accounting 
practice widely used in the industry made 
the area seem more profitable in the early 
1990s than it really was. A decade of short-
sighted price slashing led to industry losses 
of nearly $3 billion last year. 

I don’t like to hear insurance-company ex-
ecutives say it’s the tort [injury-law] sys-
tem—it’s self-inflicted, says Donald J. Zuk, 
chief executive of Scpie Holdings, Inc., a 
leading malpractice insurer in 
California . . . 

The losses were exacerbated by carriers’ 
declining investment returns. Some insurers 
had come to expect that big gains in the 
1990s from their bond and stock portfolios 
would continue, industry officials say. When 
the bull market stalled in 2000, investment 
gains that had patched over inadequate pre-
mium rates disappeared.

Proponents of the McConnell amend-
ment justify the extreme restrictions 
they would place on the rights of in-
jured patients as necessary to control 
medical malpractice premiums. The 
real beneficiaries of the amendment 
would be the insurance industry, which 
would pocket the money it saved on 
claims. The insurance premiums which 
doctors pay would not significantly 
change. The real losers, of course, 
would be the most seriously injured pa-
tients, who were denied fair compensa-
tion for their life-altering injuries. I 
strongly urge my colleagues to reject 
this amendment. 

The PRESIDING OFFICER. All time 
has expired. 

The Senator from Nevada. 
Mr. REID. Madam President, I move 

to table the McConnell amendment. I 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The question is on agreeing to the 

motion. 
The clerk will call the roll. 
The assistant legislative clerk called 

the roll.
Mr. NICKLES, I announce that the 

Senator from North Carolina (Mr. 
HELMS) is necessarily absent. 

I further announce that if present 
and voting the Senator from North 
Carolina (Mr. HELMS) would vote ‘‘no.’’

The PRESIDING OFFICER (Mr. CAR-
PER). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 57, 
nays 42, as follows:

The result was announced—yeas 57, 
nays 42, as follows: 

[Rollcall Vote No. 197 Leg.] 

YEAS—57 

Akaka 
Allen 

Baucus 
Bayh 

Biden 
Bingaman 
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Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Cleland 
Clinton 
Conrad 
Corzine 
Crapo 
Daschle 
Dayton 
Dodd 
Dorgan 
Durbin 
Edwards 

Feingold 
Feinstein 
Graham 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 
Lieberman 
Lincoln 
Mikulski 

Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Shelby 
Smith (OR) 
Specter 
Stabenow 
Thompson 
Torricelli 
Wellstone 
Wyden 

NAYS—42 

Allard 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Cochran 
Collins 
Craig 
DeWine 
Domenici 
Ensign 
Enzi 

Fitzgerald 
Frist 
Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchinson 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McCain 
McConnell 

Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Smith (NH) 
Snowe 
Stevens 
Thomas 
Thurmond 
Voinovich 
Warner 

NOT VOTING—1

Helms 

The motion was agreed to. 
Mr. REID. Mr. President, I move to 

reconsider the vote. 
Mr. DASCHLE. I move to lay that 

motion on the table. 
Mr. REID. Mr. President, I suggest 

the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, the amend-
ment that is going to be the subject of 
discussion this afternoon is being cop-
ied, and it takes a few minutes always 
to do that. 

I ask unanimous consent that during 
that period of time, the Senator from 
California, Mrs. FEINSTEIN, be recog-
nized to speak as in morning business 
for up to 15 minutes. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. GREGG. Reserving the right to 
object, is it my understanding the 
piece of legislation which increases 
spending by $400 billion over the next 
potentially 8 or 10 years is not avail-
able for us to read? 

Mr. REID. I say to my friend, the 
amendment which is a step in the di-
rection of helping senior citizens who 
need prescription drugs is available. It 
is just being copied. The Senator’s 
floor staff asked for a copy of it, and 
Senator GRAHAM did not have an extra 
copy. It is hot off the press right here. 

Mr. GREGG. It is good to know we 
are going to have a chance to take a 
look at this piece of legislation. 

Do we expect to vote on this piece of 
legislation that is just hot off the press 
today that is a $400 billion expansion of 
the expenditure of the Federal Govern-
ment over the next 10 years? 

Mr. REID. I say to my friend, it is 
our purpose to allow the Senate to vote 
on a good prescription drug benefit for 
senior citizens, something that is long 
overdue and, as the Senator knows, in 
1965 when we passed Medicare, there 
was not a prescription drug benefit. 
This will be a downpayment for that. 
Yes, we would like to vote on it today. 

Mr. GREGG. I thank the Senator. 
The PRESIDING OFFICER. Is there 

objection? 
Mr. GREGG. I have no objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. The Senator 
from California is recognized for 15 
minutes. 

The PRESIDING OFFICER. The Sen-
ator from California. 

Mrs. FEINSTEIN. I thank the Chair. 
(The remarks of Mrs. FEINSTEIN per-

taining to the submission of S. Con. 
Res. 133 are located in today’s RECORD 
under ‘‘Statements on Submitted Reso-
lutions.’’)

Mr. KENNEDY. I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, the next 
amendment to be offered is from the 
Senator from Nevada, Mr. REID. I have 
an amendment that we have worked on 
for a couple of years dealing with pre-
scription drugs and allowing those peo-
ple who have health insurance plans to 
have prescription drug benefits for con-
traceptives. I am not going to be able 
to do that because this legislation is, of 
course, winding down one way or the 
other. Everyone seems to have focused 
on a prescription drug benefit for Medi-
care. That does not take away from 
how important I believe my amend-
ment is. 

I am terribly disappointed, and I sug-
gest there are advocacy groups all over 
America that are disappointed as they 
hear me say this. Members of my own 
staff are terribly disappointed because 
they have worked on this sometimes 
days at a time. We have been able to 
get little bits and pieces of it over the 
years. 

Federal employees, for example, have 
a benefit that other people in the coun-
try do not have; that is, in their pre-
scription drug plans, their health care, 
they can have contraceptives under the 
benefits of their plan. That should 
apply to everyone in America. We are 
not going to be able to do that today, 
and I am disappointed. 

I am happy, though, to designate 
Senator GRAHAM to offer the amend-
ment on which he has spent such an in-
ordinate amount of time. Senator 
GRAHAM and I came to the Senate to-
gether. He was a very successful and 
popular Governor. It is said that he is 
probably the most popularly elected of-

ficial to ever come from the State of 
Florida. Whether that is true or not, I 
do not know. I do know he is a great 
legislator. The work he has done on 
this amendment has been exemplary. 
There is not anyone who understands 
Medicare and the tax aspects of it bet-
ter than the Senator from Florida. He 
has spent not hours, days, or weeks; he 
has spent months on this legislation. 
Always available to anyone who has a 
question, he explains it in detail so it 
is understandable. 

I would only say that the people of 
Florida are well served by the work he 
has done, and I hope this amendment 
that he is going to offer would pass the 
Senate. It is something that not only 
the people of Florida need but the peo-
ple of Nevada, Delaware, and our entire 
country need. It is not everything that 
I want, but it is certainly a giant step 
forward. So I, under the unanimous 
consent order that is now in effect, des-
ignate my spot to the Senator from 
Florida. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 
AMENDMENT NO. 4345 TO AMENDMENT NO. 4299, AS 

AMENDED 
Mr. GRAHAM. I wish to express my 

appreciation for the graciousness of 
our colleague from Nevada for his very 
kind remarks. I share his sense of the 
importance of the debate we are about 
to begin. It is a debate which has been 
waiting for 37 years. 

As history would have it, it was ex-
actly 37 years ago today, July 30, 1965, 
President Lyndon B. Johnson signed 
the law that created the Medicare Pro-
gram. President Johnson did not sign 
the legislation in Washington, but he 
went to Independence, MO, the home of 
an American who had spent much of 
his political career attempting to se-
cure a health care benefit for older and 
poorer Americans, President Harry S 
Truman, and his wife Bess. He wanted 
them not only to be able to witness the 
signing of the Medicare legislation, but 
President Johnson then went the next 
step and gave to President Truman and 
his wife the first two Medicare cards. 

President Truman had been fighting 
for decades for help for insurance for 
America’s senior citizens, most of 
whom had been denied private insur-
ance coverage because of preexisting 
conditions. In his remarks at the sign-
ing of the Medicare legislation, Presi-
dent Johnson declared: No longer will 
older Americans be denied the healing 
miracle of modern medicine. No longer 
will illness crush and destroy the sav-
ings they have so carefully put away 
over a lifetime, so they might enjoy 
dignity in their later years. No longer 
will young families see their own in-
comes, their own hopes, eaten away 
simply because they are carrying out 
their deep moral obligations to their 
parents and to their uncles and to their 
aunts. And no longer will this Nation 
refuse the hand of justice to those who 
have given a lifetime of service and 
wisdom and labor to the progress of 
this progressive country. 
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There was one thing left out of the 

law President Johnson signed on that 
day 37 years ago. That was prescription 
drug coverage. Today, because pre-
scription medications are so much 
more vital to health care in the 21st 
century and, frankly, because they are 
so expensive, we have the opportunity 
and the challenge to finish the job. 
Today we are poised to give this, the 
greatest generation, what they deserve. 
Today we can add a meaningful pre-
scription drug benefit to the Medicare 
Program so that nearly 40 million older 
and disabled Americans who rely on 
Medicare are not choosing between 
medicines and the necessities of life. 

In 1965, the average older American 
spent on prescriptions $65. That was 
not $65 a week or $65 a month but $65 
for an entire year. What is happening 
today, July 30, 2002? 

Today the average senior American 
spends $2,149 on prescription drugs each 
year. The average senior today has to 
worry about what will happen to his or 
her health and financial security if, 
like about 20 percent of Medicare bene-
ficiaries today, his or her prescription 
drug needs escalate, grow to a level of 
$3,300 or greater. 

The average senior today has to work 
because the options for prescription 
drug coverage are few and those that 
are available are withering. 

Medigap coverage is expensive and 
generally is capped. Medicare+Choice 
coverage is available only to some, and 
it is almost totally unavailable in rural 
areas of America. Employer-funded re-
tiree coverage has been shrinking dra-
matically over the last decade. 

The Senate has been debating a Medi-
care prescription drug benefit for the 
past 2 weeks. It has been actively con-
sidering such a benefit for the past 6 
years. In 2000, I was proud to vote for a 
comprehensive prescription drug ben-
efit for all Medicare beneficiaries. It 
lost. In 2001, I introduced another 
version of a comprehensive, universal 
bill. It lost. With my friends and col-
leagues, Senators MILLER and KEN-
NEDY, I introduced an amendment a 
week ago today in hopes of again pro-
viding a comprehensive, affordable pre-
scription drug benefit for all seniors. 
This proposal gained 52 votes, a major-
ity of the Senate, but we did not have 
the 60 votes necessary to prevail 
against the point of order. 

What now? One thing we know, time 
is not our friend. It is certainly not 
America’s seniors’ friend. In another 
year, if we put this off from 2002 to 
2003, the average senior will be spend-
ing $2,439 on drugs. If we wait 2 years, 
the average senior will be spending 
$3,059 on prescription drugs. In another 
year, the percentage of seniors spend-
ing more than $3,300 on drugs will not 
be the 20 percent today but will exceed 
24 percent. By 2005, the number will 
have grown to about 35 percent of our 
seniors. In another year, Medigap cov-
erage will be more expensive, fewer 
seniors will have access to 
Medicare+Choice, and fewer seniors 

will be covered by a previous employ-
er’s retiree program. 

There is no basis for delay. Whatever 
we do, the time to act is now. I am of-
fering a proposal, and I am joined by 
Senators GORDON SMITH—and I thank 
Senator SMITH for the great contribu-
tion he has made to the development of 
this proposal—ZELL MILLER, who has 
been a stalwart for months in this ef-
fort, and Senators LINCOLN, BINGAMAN, 
KENNEDY, and STABENOW. Together, we 
are offering this amendment which will 
make a significant difference in the 
lives, the health, and the financial se-
curity of our grandparents, our par-
ents, our aunts and uncles, our neigh-
bors, the people we love the most, who 
will be affected the most by this legis-
lation. 

The bipartisan Medicare Prescription 
Drug Costs Protection Act is estimated 
by the CBO to cost $390 billion over 10 
years. It offers all seniors protection 
against catastrophic drug bills, and it 
provides special assistance for seniors 
with the lowest income. 

What will this plan do? First, for a 
low annual fee of $25, this legislation 
will offer all seniors who decide to vol-
untarily enroll up to 30 percent dis-
counts and Federal supplements on the 
drugs they purchase—a very substan-
tial benefit. This will also bring to all 
seniors the peace of mind in knowing, 
if I should have that heart attack, if I 
should be diagnosed with cancer or dia-
betes or any of the perils of old age, I 
will have, once I have paid $3,300 out of 
my pocket, or in conjunction with a 
stated prescription drug benefit, be-
yond that, I will have my prescription 
drugs paid, with only a $10 copayment 
per prescription. That will give enor-
mous peace of mind to our seniors who 
are fearful of that catastrophic health 
event that will drive them into eco-
nomic poverty. 

Moreover, this legislation will offer 
to those seniors who are the neediest, 
coverage for all of their costs. It will 
cover all seniors who are 200 percent, 
or lower, of poverty in their income. 
That means for an individual who 
earns less than $17,720, or a couple with 
an income of less than $23,880, all of 
their costs will be covered except for a 
copayment of $2 for each prescription 
which is generic, $5 for a brand name 
prescription.

According to some recent informa-
tion submitted by the Urban Institute, 
in the year 2002, a 200 percent of pov-
erty standard would represent 47 per-
cent of the almost 40 million Medicare 
beneficiaries in the United States. 

There is also an important consider-
ation of the effect of this legislation on 
employers. Today, the largest segment 
of seniors who get some assistance 
with their prescription drugs, do so be-
cause a previous employer is providing 
that assistance. More people get assist-
ance through that means than through 
a Medicare+Choice, HMO, or through a 
Medigap policy they have purchased. 
So it is very important that employers 
have a continuing commitment to par-

ticipate in the health care costs of 
their retirees. 

I am pleased, therefore, to State that 
the Congressional Budget Office pre-
dicts that no employer will drop exist-
ing coverage because of the benefit 
that is in this legislation. This is a 
very important assurance for seniors 
who are receiving assistance today. 

I might say that competing plans 
have been evaluated by the Congres-
sional Budget Office as causing up to 
one-third of the seniors who are cur-
rently receiving employer retiree bene-
fits with their drug costs to lose those 
benefits. 

Is this proposal the perfect Medicare 
prescription drug benefit? I must admit 
it is not. I had hoped we could provide 
a more comprehensive and more afford-
able drug benefit which would be uni-
versally applicable to all seniors. This 
proposal is a responsible step towards 
providing what seniors want and need. 
While providing assistance for all sen-
iors, it targets the seniors who need 
help the most—the sickest and those 
with the lowest income. 

There are always, here, voices for 
delay: Why do we need to do this on 
July 30? Why can’t we wait? Why can’t 
we wait until September? Or why can’t 
we wait until next January? Why can’t 
we put off the hard decisions? 

If we wait until January of 2003, and 
if we start this process again in the 
next Congress, and if we go to the Con-
gressional Budget Office and say, then: 
Here is the same plan that was intro-
duced on July 30, 2002; please tell us 
what it is going to cost over the next 10 
years—we have been told as of today it 
will cost $390 billion—the estimate is 
that same bill in January of 2003 will 
be given a 10-year cost of $470 billion. 

Why? Why in the world would the 
same plan just 6 months later cost ap-
proximately $80 billion more over 10 
years? The answer is, the perfect storm 
of economic circumstances. It is the 
convergence of, first, the fact that the 
cost of prescription drugs, including 
both inflationary cost of the drugs, 
plus increased utilization has been 
going up at a rate of approximately 18 
percent every year. You just ask the 
people who buy substantial amounts of 
prescription drugs what their costs are 
today in comparison to what their 
costs were just 12 months ago. And the 
number of seniors who will be partici-
pating is increasing dramatically. 

I was born in 1936. The year 1936 was 
the second lowest birth rate year in the 
20th century in the United States. The 
reason? We were in the middle of a de-
pression. Not very many families were 
adding to their size in 1936. So last No-
vember, when I reached 65, had I not 
been employed here in the Senate, I 
would have become a Medicare bene-
ficiary. But you know what? I would 
not have had to have stood in a very 
long line to sign up because there are 
not a lot of people who became 65 in 
November of last year because there 
weren’t very many people born in No-
vember of that year 65 years ago. But if 
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we wait another 10 years, we are going 
to be on the leading edge of one of the 
most significant bubbles of population 
in the history of the United States of 
America. 

Today, we have 40 million Americans 
eligible for Medicare. Do you know how 
many Americans we are going to have 
eligible for Medicare in the year 2013? 
Fifty-one million. That is what is driv-
ing these costs. Every year that we 
delay, it becomes that much more ex-
pensive to initiate the program, to 
look at a 10-year window of how much 
this is going to cost. The time for the 
Senate to act is now. 

If we act now, in July, we will have 
the full month of August to work with 
our colleagues in the House where a 
bill has already been passed, a bill that 
is substantially different than the one 
we will be considering in this amend-
ment but one which I think is the basis 
of reasonable compromise. 

Just a few hours ago the President 
signed corporate governance legisla-
tion. I know my good friend, Senator 
SMITH, was at the signing of that legis-
lation. I commend him for his role in 
the creation and passage of that legis-
lation. Many people thought that it 
was going to be impossible to reach 
agreement between a different House 
bill and a Senate bill. But, in fact, it 
was only a matter of a few days when 
serious, conscientious people came to 
such an understanding. I believe we can 
do the same thing with our conference 
with the House on this legislation, but 
we need to use the month of August as 
the time to begin to build that con-
sensus towards a common piece of leg-
islation. 

There is no benefit in the cry for 
delay, delay, delay. We need every day 
that we can have to see that we arrive 
at a consensus that will lead the Con-
gress to develop legislation which it 
can pass and the President can sign 
into law. We need to avoid adding yet 
another year of inflation and millions 
of additional seniors coming into the 
Medicare population, so we can pass 
this at today’s price of $390 billion and 
not wait until next year when the same 
program is going to cost $470 billion. 

This is the type of good-faith com-
promise that I hope will bring all par-
ties together. It has the best chance of 
becoming the law of the land and pro-
viding to our grandparents and parents 
and all of our loved ones who depend 
upon Medicare this critical additional 
benefit. 

In closing, I would like to remind all 
of you of something else that President 
Johnson said 37 years ago today when 
he signed the Medicare bill into law:

Many men can make many proposals. 
Many men can draft many laws. But few 
have the piercing and humane eye which can 
see beyond the words to the people [those 
words] touch. Few can see past the speeches 
and the political battles to the doctor over 
there . . . trying to tend to the infirm; to the 
hospital that is receiving those in anguish, 
or feel in their heart the painful wrath at the 
injustice which denies the miracle of healing 
to the old and to the poor.

This debate is not about specific con-
cepts. It is not about economics. It is 
not about public administration. This 
debate is about real people, people, as 
President Johnson said 37 years ago, 
who served this Nation with honor and 
dignity. The lives of almost 40 million 
of our fellow citizens are going to be 
impacted by the vote we are going to 
cast today. They are America. 

On our behalf, I ask all our col-
leagues to support this legislation. On 
behalf of the cosponsors, I send to the 
desk the amendment and ask it be im-
mediately considered. The sponsor’s 
names are Senator SMITH of Oregon, 
Senator MILLER, Senator LINCOLN, Sen-
ator BINGAMAN, Senator KENNEDY, and 
Senator STABENOW. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows:
The Senator from Florida (Mr. GRAHAM), 

for himself, Mr. SMITH of Oregon, Mr. MIL-
LER, Mrs. LINCOLN, Mr. BINGAMAN, Mr. KEN-
NEDY, and Ms. STABENOW, proposes an 
amendment numbered 4345 to amendment 
No. 4299 as amended.

Mr. GRAHAM. I ask unanimous con-
sent the reading of the amendment be 
dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

Mr. GRAHAM. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD the preliminary Congres-
sional Budget Office estimate of the 
proposal to establish an outpatient pre-
scription drug benefit in Medicare.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

PRELIMINARY CBO ESTIMATE OF GRAHAM-SMITH PRO-
POSAL TO ESTABLISH AN OUTPATIENT PRESCRIPTION 
DRUG BENEFIT IN MEDICARE 

[In billions of dollars] 

2003–
2012

As a stand-alone bill: 
Medicare .................................................................................. 306.9
Refinancing ............................................................................. ¥126.8
Low-Income Subsidy ............................................................... 187.6
Other ....................................................................................... 22.0

Total ........................................................................... 386.6
Prescription drug benefit after interaction with Edwards’ generic-

drug proposal: 
Medicare .................................................................................. 302.3
Refinancing ............................................................................. ¥126.8
Low-Income Subsidy ............................................................... 184.7
Other ....................................................................................... 22.0

Total ........................................................................... 382.1
Budgetary Effect of Combination of Graham-Smith and Edwards 

Direct Spending: 
Edwards’ Generic Drugs ................................................ ¥5.9
Graham-Smith Medicare Drug Benefit .......................... 382.1

Total ........................................................................... 376.2
Revenue, on-budget ................................................................ 1.5
Revenue, off-budget ............................................................... 0.7

Revenue, combined ................................................................. 2.2
Effect on Surplus: 

On-budget ...................................................................... 374.7
Combined ....................................................................... 374.0

CBO staff have not reviewed the legislative language of the Graham-
Smith proposal. This preliminary estimate is subject to revision upon such 
review. 

The PRESIDING OFFICER. The Sen-
ator from Oregon. 

Mr. SMITH of Oregon. Mr. President, 
I rise today to urge my colleagues on 
both sides of the aisle to support the 

Graham-Smith amendment. This is our 
best and perhaps our last opportunity 
to come together and actually pass a 
meaningful prescription drug benefit in 
the Senate this year. I admit that this 
is a difficult issue. It is a privilege to 
work on it, though, because I hear of 
no single issue more on the minds of 
the American people—particularly our 
senior citizens—than this issue. It is 
critical that we give them more than a 
war of words for yet another year—we 
must give them some results that work 
toward wellness rather than just rhet-
oric. 

I know I have colleagues on the left 
who don’t believe we are spending 
enough. I know I have colleagues on 
the right who do not like the delivery 
system that is provided in this bill. But 
I believe it is critical we clear the 60-
vote hurdle because if we don’t, the 
seniors will get nothing for yet another 
year. That I think is unacceptable. 

We are running out of time. Seniors 
are running out of money to pay for 
their prescription drugs. They can’t af-
ford to wait another year for us to 
reach a compromise. We simply have to 
act now on a proposal Senator GRAHAM 
and I bring to the floor that is afford-
able for them and affordable for the 
Government. 

I believe this is a focused plan that 
we all ought to support so we can at 
least keep this process going to get 
something to conference, so then we 
can get something to vote on in Sep-
tember, and so that our seniors can get 
the medicine they need. 

To review this bill: First and fore-
most, it is voluntary and it is com-
prehensive. Our bill focuses on pro-
viding a comprehensive benefit to our 
neediest low-income seniors—people 
who are least able to pay for their pre-
scription drugs. Those who are below 
200 percent of the Federal poverty level 
will never have to choose between food 
and lifesaving drugs again. 

I think that is a remarkable and sig-
nificant proposal in itself. We voted on 
different iterations of that before. We 
are bringing it together again in this 
amendment. 

The latest figures from the Urban In-
stitute say 47 percent of our Nation’s 
seniors live with incomes below 200 per-
cent of poverty, which translates into 
$17,720 for individuals and $23,880 for 
couples. We don’t have the money for 
us to do everything in the world, to 
enact a prescription drug benefit that 
covers every cost for everybody. But 
under our plan, low-income seniors re-
ceive the most help because they need 
the most help, and they need it today. 
But even they have a copay. Some will 
say it is too small. But it is, I believe, 
enough to at least get the attention of 
low-income seniors when you ask them 
to pay $2 for a generic drug prescrip-
tion or $5 to get a branded product. I 
think that promotes good consumerism 
among our seniors. 

Second, our proposal addresses the 
fear that millions of seniors feel every 
day—the fear that the loss of their 
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health will result in the loss of their 
home. Our bill will ensure that no sen-
ior, no matter what their income, will 
ever have to pay more than $3,300 per 
year in prescription drug costs. I think 
that is significant. Some will describe 
it as a doughnut; others will say it is a 
cliff. 

But I will tell you that I believe sen-
iors in this country appreciate that in 
this bill they will get a discounted 
price, a discount card, and those in 
combination may equal up to 30 per-
cent of the cost of a prescription. More-
over, they get an insurance policy that 
says you don’t have to lose your home 
if you lose your health because, as to 
your prescription drug costs, the Gov-
ernment will be there to make sure 
that doesn’t happen. The Graham-
Smith amendment will ensure that 
they don’t have to spend themselves 
into poverty, but it does ask them to 
pay something in addition to the 
copay. Each American who voluntarily 
signs up for this bill will pay $25 per 
year. In terms of discounted prices, a 
discount card, and an insurance policy 
against catastrophic illness, $25 is a 
well priced policy. 

Finally, with this, every senior can 
expect, as I indicated before, some-
where between 20 percent to 35 percent 
of the cost of each of their drugs to 
flow to them in a discount. That is be-
cause we are using the delivery sys-
tem—as all Republicans, or nearly all 
the Republicans, already voted on—in 
the Hagel-Ensign bill. 

The Graham-Smith amendment 
would allow all employer-sponsored 
plans, the Medicare supplemental plan, 
the Medicare+Choice plan, pharma-
ceutical benefit managers, PBMs, phar-
macies, and even States working with 
private companies to compete to de-
liver the benefits. This market-based 
competition, which so many of my Re-
publican colleagues have already sup-
ported, will generate lower prices for 
all of our seniors. 

Another provision we took from the 
Hagel-Ensign bill—a provision that was 
critical if this was to win my support—
which all of my colleagues on this side 
of the aisle have already supported, 
was the Hagel-Ensign formulary lan-
guage. 

When I first talked to Senator 
GRAHAM about this, I told him my re-
luctance to vote for his bill in the first 
instance was, in large measure, over 
the formulary issue because, as set out 
in the bill previously before us, it es-
sentially took 90 percent of current 
prescription drugs available to seniors 
and said they are not available under 
this plan. So 10 percent of available 
drugs, in my view, is too restrictive. 

While under the Hagel-Ensign lan-
guage there is a formulary which is a 
part of this bill, we make no such re-
striction, but leave to the experts the 
ability to make a more liberal for-
mulary plan that will serve the health 
needs of our seniors. We did not want 
to limit drug choices for seniors. I 
think this is an important part of this 

bill that ought to attract the support 
of many of my colleagues. 

Americans across the country are 
asking for our help. There are Ameri-
cans who cannot afford to wait one 
more year because we have been un-
willing to compromise on a prescrip-
tion drug plan. This is our last chance 
to keep this process moving forward. I 
need 60 votes, America needs 60 votes 
on this bill, because seniors deserve 
more than lip service from the Senate. 
They deserve a prescription drug ben-
efit from the U.S. Government—and a 
process and a plan that build on what 
we already have at a cost we can af-
ford, at a cost that allows seniors to be 
included, and in a way that seniors 
themselves can afford this plan as well. 

It is critical that we do this now, so 
that during the August recess we stop 
the haggling over whether we have a 
bill in the Senate, but get something to 
conference so that we can work out 
with the House and the White House 
the kind of bill that ultimately will 
win the support and the hearts and the 
minds of the American people. 

I say to all of my friends in this 
body—whether you are a Republican or 
Democrat, whether you like this bill or 
not—it is the last train leaving the sta-
tion, in my view. It has enough in it 
that ought to attract your support be-
cause it keeps the train moving instead 
of derailing it, to the great disadvan-
tage and harm of the senior citizens of 
this country. 

I plead with you for your support. If 
we can get it up and get past 60 votes, 
we can make amendments. We can 
make improvements. Then we will get 
to the House of Representatives and a 
conference, and to the kind of product 
that ultimately can pass muster for 
the White House, the House, and all of 
us. 

I thank you for the time. I plead with 
my colleagues: Don’t lose this oppor-
tunity.

I ask for their votes and yield the 
floor. 

The PRESIDING OFFICER (Mr. 
CORZINE). Who yields time? 

Mr. GRAHAM. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. DASCHLE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DASCHLE. Mr. President, 37 
years ago today President Lyndon 
Johnson traveled to Independence, MO, 
to the home of Harry Truman to sign 
Medicare into law. In signing the bill, 
LBJ said: 

No longer will older Americans be de-
nied the healing miracle of modern 
medicine. No longer will illness crush 
and destroy the savings that they have 
so carefully put away over a lifetime so 
that they may enjoy dignity in their 
later years. . . . 

No longer will young families see 
their own incomes, and their own 
hopes, eaten away simply because they 
are carrying out their deep moral obli-
gations to their parents, to their un-
cles, and their aunts. 

Medicare, he stated, would provide 
light and hope to older Americans 
‘‘fearing the terrible darkness of de-
spair and poverty.’’ 

To a remarkable degree, Medicare 
has fulfilled that promise. 

But today the high cost of prescrip-
tion drugs, combined with seniors’ in-
creasing need for such drugs, is once 
again destroying the life savings and 
threatening dignity and security of 
millions of older Americans. 

We have debated many important 
questions over the last 2 weeks, but the 
fundamental question facing us is, Are 
we willing to work together construc-
tively to renew the promise of Medi-
care? Or will we refuse to help even the 
most hard-pressed seniors with pre-
scription drugs? 

We have considered three very dif-
ferent plans so far. The bill I sup-
ported, the Graham-Miller-Kennedy 
bill, was the only true Medicare pre-
scription drug benefit among the three 
plans. It would have created a guaran-
teed Medicare prescription benefit for 
all seniors. It included reasonable pre-
miums of $25 a month. It included af-
fordable copays of $10 for generic pre-
scriptions and $40 for brand name ones. 

Our Senate Republican colleagues of-
fered a very different plan, not a guar-
anteed Medicare benefit. It would have 
forced seniors into HMOs to get pre-
scription drug coverage and given 
HMOs billions of dollars in taxpayer 
subsidies and seniors’ premiums to en-
tice them to offer seniors a prescrip-
tion drug plan. 

There were no guarantees. HMOs and 
insurance companies would decide who 
gets prescription drug coverage, what 
coverage is included, and how much it 
costs. The plan used accounting gim-
micks to hide huge costs to seniors. A 
coverage gap meant millions of seniors 
would have no coverage at all over a 
period beyond a few hundred dollars, 
even if they continued paying pre-
miums. A new $10 copay for home 
health visits was also required. But ba-
sically and fundamentally their 
premise was that HMOs could deliver 
prescription drug benefits and all 
health care better than Medicare. 

Well, HMOs don’t even exist for the 
most part in South Dakota and rural 
States. In areas where they do exist, 
HMOs have proven to be a poor fit with 
health needs of seniors. More and more 
HMOs are pulling out of 
Medicare+Choice. Many that are not 
leaving the program have dramatically 
cut benefits or increased premiums or 
both. 

Two fundamentally different plans, 
one fundamental similarity: Neither 
plan got 60 votes. Our proposal, the 
Medicare benefit, got 52 votes, a major-
ity of the Senate. Their plan to create 
pharmaceutical HMOs received 49 
votes. 
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But still, we didn’t give up. The 

Hagel-Ensign bill was offered, and for 
the first time Medicare would have 
linked seniors’ benefits to their in-
comes, which was a major concession. 
The Hagel-Ensign bill did not get 60 
votes either. 

Now we are considering a fourth pro-
posal, the Graham-Smith amendment. 
It is not the comprehensive coverage 
that Democrats all voted for, but it is 
an important first step. The Graham-
Smith proposal offers real protection 
for every senior for just $25 a year. Let 
me emphasize, $25 a year. Seniors get 
up to a 30-percent discount on all pre-
scriptions, coverage against cata-
strophic expenses over $3,300 a year. 
Low- and moderate-income seniors 
would receive extra help. The program 
would pay for all of their benefits for 
just a small copay on prescriptions of 
$2 for generic drugs and $5 for brand 
name drugs. 

CBO predicts that the Graham-Smith 
proposal would result in few or no em-
ployers dropping retirees prescription 
coverage, versus an estimated one-
third of seniors who would have lost 
benefits under the Republican plan. 

I have to say that the two Senators 
responsible for this plan deserve a 
great deal of credit for their persist-
ence, for their effort to come up, yet 
again, with another approach, with a 
recognition that perhaps there are 
those unwilling to spend more than 
about $400 billion in resources on a 
drug plan. They have come up with a 
way to address health benefits for all 
seniors, yet recognizing the limited re-
sources we have to do so. I don’t know 
that you could come up with a better 
framework than the one they have pro-
posed. 

I will say this: I met a woman in 
Mitchell, SD, a few weeks ago when I 
was home in Mitchell. Her name is 
Margaret McBrayer. She is 75 years 
old. She and her husband raised 11 chil-
dren. Since 1956, she has had 21 sur-
geries, 3 aneurisms, and 1 stroke. She 
takes 11 prescriptions a day. Her aver-
age prescription costs are $814 a month, 
if she takes all brand names. If she uses 
generic brands, she can still spend $625 
a month, two-thirds of her total 
monthly income. 

Medicaid used to pay all but $2 per 
month per prescription. But this past 
February, Mrs. McBrayer lost her hus-
band to bone cancer. She also lost her 
Medicaid coverage. As a widow, rather 
than half of a couple, her income is 
now too high for Medicaid—less than 
$12,000 a year, but too high for help. 

So Margaret McBrayer is left to fig-
ure out how to pay for her own pre-
scriptions. Her children help, but she is 
worried that they will end up spending 
all of their retirement savings on her 
prescription drugs, too.

Some doctors who know Margaret 
McBrayer call her ‘‘the Miracle 
Woman’’ because of all the health dif-
ficulties she has overcome, and the 
courage and dignity with which she has 
done it. 

Fortunately, it doesn’t require a mir-
acle for us to help her—and Medicare’s 
40 million other beneficiaries—with the 
high cost of prescription drugs. 

The reason LBJ traveled to Independ-
ence 37 years ago today to sign the 
Medicare bill was to honor Harry Tru-
man—the man who had begun the fight 
for medical insurance for seniors 20 
years earlier. 

In his remarks that day, LBJ said 
Americans loved Harry Truman not be-
cause he gave ’em hell, but because he 
gave people hope. 

We can walk away from this effort 
and give each other hell—blame each 
other for failure—or we can accept 
good-faith compromise and give the 
American people hope, and continue 
working to provide an affordable, reli-
able prescription benefit for all seniors. 
the choice is in our hands this after-
noon. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Michigan is recognized. 
Ms. STABENOW. Mr. President, I 

rise to join my colleagues on both sides 
of the aisle in support of this very im-
portant downpayment on a comprehen-
sive Medicare prescription drug ben-
efit. 

First, I commend my friend, the sen-
ior Senator from Florida, for his tre-
mendous leadership on the comprehen-
sive proposal that received 52 votes, as 
well as this proposal to move it for-
ward in the right direction. He has 
been a stalwart. I commend Senator 
GRAHAM and his staff, who have worked 
very hard in pulling all this together. 
Also, I thank Senator SMITH of Oregon 
for his willingness to step forward in a 
bipartisan way and work with us to do 
what can be done. 

As has been indicated, we had two 
competing proposals put forward last 
week, with very different philoso-
phies—one with a private sector insur-
ance company, HMO model; the other 
with a model to expand Medicare as we 
know it today. One, the Medicare ex-
pansion effort, received 52 votes. The 
other, private insurance, received 48 
votes. Neither one had the 60 votes that 
are necessary to make this law and 
move it forward. 

So we went back to the drawing 
board and, as is true in this great de-
mocracy of ours when you are not able 
to get exactly what you would like to 
see happen, you listen to people and 
you find a way to move forward, to 
take a step forward in the right direc-
tion. 

That is what this amendment is. This 
is a downpayment on comprehensive 
coverage. It is a step in the right direc-
tion. It will lower prices for all of our 
seniors. Every person who is on Medi-
care will see the prices, the costs, of 
their prescription drugs going down. 
That is important. 

I also mention that the underlying 
bill, and the efforts we have been using 
to add more competition, will lower 
prices for everyone, whether you are in 
business, a farmer, a worker, or part of 

a family struggling with prices. The 
goal is to bring down prices for every-
one. 

This amendment addresses specifi-
cally those on Medicare. It has been 
said that the promise was made 37 
years ago today that we would provide 
for older Americans and the disabled 
universal health coverage; they would 
know that health insurance, health 
coverage, was there for them. Unfortu-
nately, because the way we provide 
health care has changed, that promise 
has been eroded; so we are trying to fix 
that, trying to modernize Medicare so 
it covers the way health insurance is 
covered today. 

This amendment begins that process. 
It says to those in the category of up to 
200 percent of poverty—and in my 
home State of Michigan, that involves 
46 percent of Michigan’s beneficiaries 
who are on Medicare—46 percent of 
Michiganians on Medicare will find 
that, without a monthly premium, 
without a deductible, with a very small 
copay of $2, or up to $5, they can re-
ceive the prescription they need, the 
medicine they need. No longer will 
they have to choose between food and 
medicine and paying the rent or paying 
the electric bill. 

So we have accomplished one goal in 
this amendment right off the bat, 
which is making sure that those with 
the greatest need are not having to 
choose between the daily necessities of 
life and getting their critical medicine. 

We then said that for everybody else, 
we want to make sure we start this 
downpayment with a discount. That 
discount will fall somewhere between 
20 and 30 percent of the cost of a pre-
scription. That is a good discount to 
begin the process of lowering prices 
and creating the kinds of prescription 
drug coverage that people need and de-
serve. 

Then we have said that, for a simple 
$25 annual fee—I might say, this is not 
per month, per week, it is just once a 
year for $25—you can become part of an 
insurance policy that says once your 
out-of-pocket costs equal $3,300 for 
your prescriptions, you will then be 
able to get your costs covered. There 
will be, I believe, a small copay in-
volved. But we are talking about the 
ability for people to—with a minimum 
of $10—be able to get coverage for any 
prescription drugs above $3,300 out of 
pocket a year. 

This is a major insurance policy. 
There are many seniors who are paying 
$400 or $500, and some are paying more. 
I have read stories from constituents 
paying $700 or $800 a month, who are 
literally selling their homes, losing 
their retirement, and are not able to 
get the medications they need for can-
cer, for heart conditions, for diabetes, 
for a variety of other serious ailments. 
For them, we are saying that you are 
not going to have to go through that. 
We will put in place a maximum 
amount that someone has to spend out 
of pocket, and, beyond that, they are 
going to have their prescription drugs 
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covered. That is very important for 
those who are the sickest in the coun-
try. 

So we have addressed both of those 
aspects—those who are struggling to 
meet the daily needs of life, those who 
are the sickest and have the highest 
bills and are finding themselves in ex-
tremely difficult situations. We are 
also making sure that everyone is get-
ting their prices lowered through sub-
stantial discounts. 

We have also guaranteed there are no 
new State costs, and we have addressed 
a number of other issues raised by col-
leagues on both sides of the aisle. I 
simply say again that this is a critical 
day to get something done. 

You know, there are those who have 
accused folks on both sides of the aisle 
of playing politics, of just wanting to 
have an issue, of not wanting to get 
things done. Well, if that were the case, 
the votes were taken last week, the 
issues have been laid out. If that were 
all this were about, we would have 
ended it. But we know that people ex-
pect more from us. They are tired of 
talk, tired of another election coming 
around, with everybody talking about 
the high prices of prescription drugs 
and the need to modernize Medicare 
and still nothing getting done. 

So this is an effort on both sides of 
the aisle to bring people together and 
do what we can do, to do the achiev-
able, make the downpayment, to take 
the first step.

I hope we do not lose this oppor-
tunity. I believe this is a very impor-
tant day—in fact, a historic day—for 
all of us, and hopefully we are going to 
see colleagues wanting to come to-
gether and showing leadership on both 
sides of the aisle to make an important 
step forward to begin to modernize 
what has been a great American suc-
cess story called Medicare. 

I thank the Chair. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Minnesota. 
Mr. WELLSTONE. Mr. President, I 

am going to be very brief because Sen-
ator MIKULSKI and others wish to speak 
as well. I actually did not come with 
prepared remarks, but I do have a bit 
to say about my State of Minnesota. I 
will make one or two points and then 
thank some of my colleagues for their 
fine work. 

There are 644,000 Minnesotans en-
rolled in Medicare. By the way, one of 
the reasons I am glad of what we are 
doing as part of the Medicare frame-
work is that Medicare was an enor-
mous step forward, not just for senior 
citizens but for our country. Senior 
citizens means we are talking about 
our parents or grandparents. 

For my mother and father, who never 
made a lot of money, Medicare made 
an enormous difference. Both of them 
have passed away. Both had Parkin-
son’s disease. My father had advanced 
Parkinson’s disease. Medicare was a 
huge step forward. 

A second factor, if you will, is the 
median income of senior citizens and 

the disabled enrolled in Medicare is 
$15,173 in Minnesota. 

There is this stereotype about how 
you have all of these high-income sen-
ior citizens who are playing all the 
swank golf courses around the country. 
The fact of the matter is, the income 
profile of senior citizens is not that 
high. It certainly is not in my State. It 
certainly is not for the Medicare en-
rollees. 

The impact of this amendment is 
644,000 beneficiaries and 258,000 Min-
nesotans—that is 40 percent of the pop-
ulation—with incomes below 200 per-
cent of poverty are going to be eligible 
and will receive all the needed drugs 
for nominal copayments. I do not have 
such intellectual distance from this
issue that I think this is insignificant. 
That is important. That is very impor-
tant. 

Mr. President, 386,000 Medicare bene-
ficiaries will be receiving the discount 
which could go from 20 to 30 percent. 
That is the estimate. Then finally, 
119,000 senior citizens and disabled 
Medicare beneficiaries will benefit 
from the catastrophic coverage, and 
that is the catastrophic stop-loss pro-
tection. 

Of course, it is an insurance policy 
that means a lot to people who worry: 
My God, we are going to go under be-
cause of catastrophic expenses. 

I have two or three points to make. 
The first one is—and I hope Senator 
GRAHAM, Senator SMITH, and Senator 
LINCOLN, who have done so much work 
on this legislation, believe me—I would 
far prefer to have a broader, more in-
clusive piece of legislation. Senator 
STABENOW, who is leaving the Chamber, 
has also done tremendous work. I say 
to Senator STABENOW, I am sorry I did 
not mention her name from the go. 

I would rather this legislation be 
much broader in scope of coverage, no 
question about it. We had a bill before 
us earlier, the Graham-Miller bill, on 
which we received 52 votes, but we did 
not get 60 votes. By the budget rules, 
we were not able to pass it. 

We are trying to get 60 votes to pass 
legislation that will be a first install-
ment. We have to do more. We have to 
have coverage of all recipients. It has 
to be broader coverage, and we know 
that. We are trying to make sure we 
get something done that is concrete 
and makes a positive difference in the 
lives of people. That is why we are here 
as legislators. That is what this effort 
is about. That is why it deserves 60 
votes. That is my first point. 

My second point is, if I have my 
way—I guess I get to say it once be-
cause I am not going to have my way 
with this proposal, and this would get 
not 60 votes, I say to Senator GRAHAM, 
but far fewer—I would have more cost 
containment so we could cover more 
people. I still believe—and I want to do 
a careful examination of how CBO 
makes some of its analyses—Health 
and Human Services ought to say to 
the pharmaceutical industry that has 
been making these huge what I call 

Viagra-like profits over the years: We 
represent 40 million Medicare recipi-
ents; we want a discount; we want the 
best price; we want what you give in 
Canada; we want the price you give to 
veterans. 

We can get the prices down and cover 
a lot more people. Someday we are 
going to get to this whole question of 
cost containment because that is where 
this is heading ultimately. 

My last point is, if you take this 
Graham-Smith initiative—and I thank 
all colleagues. I have been in some of 
the meetings. I cannot imagine the 
zillions of hours they have been in 
meetings. I have been in plenty of dis-
cussions. 

If we add this to drug reimportation, 
albeit a little weakened on the floor of 
the Senate, and we add access to ge-
neric drugs, then we have this amend-
ment and the Stabenow amendment 
that enables States to do better by way 
of Medicaid and by way of providing a 
discount for people who do not have 
any health insurance coverage at all 
for prescription drugs—if we put that 
package together, I would call this a 
significant first step. It is a first step 
only, but it is an important one. It 
makes a difference for people. Then we 
are going to have to build on it and do 
better in the future. 

Last point—I promised that four 
points ago—I hope this gets 60 votes. I 
think it should. I think it is obviously 
an effort to stay under this $400 billion. 
That is another issue that drives me 
nuts. I am so glad I did not vote for 
these Robin-Hood-in-reverse tax cuts. 
They have eroded the revenue base and 
have made it impossible for us to make 
investments in education and health 
care. We are stuck now with this arbi-
trary number to keep it under $400 bil-
lion. We have done that. 

We have tried to bring people to-
gether. We have tried to have a bipar-
tisan initiative. We need 60 votes. I 
hope colleagues will vote for this so we 
can move forward. As for the 
naysaying—I am opposed; I do not like 
it; I do not want it—enough. Let’s pass 
this and then improve it and then leave 
with legislation of which we can be 
proud as an important first step. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Maryland. 
Ms. MIKULSKI. I thank the Chair. 
Mr. President, today I thought very 

long and hard making up my mind with 
respect to the legislation we are pres-
ently debating. I tell my colleagues 
that I am going to support the 
Graham-Stabenow plan. 

The reason I am going to support this 
benefit is that it provides catastrophic 
coverage for those who have drug bills 
over $3,300 a year. For a $25 annual fee, 
it will provide catastrophic coverage 
for those who have prescription drug 
bills over $3,300 a year. This is abso-
lutely essential to those seniors who 
have illnesses that cause them to pay 
this tremendous amount of money and 
who fear they could lose their life sav-
ings just to stay alive. 
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This benefit also provides a com-

prehensive benefit for seniors with 
meager incomes. For the middle class, 
it provides a discount, ranging from 20 
to 30 percent, plus a 5-percent subsidy. 

This bill has three parts to it: Cata-
strophic coverage, which I really like; 
help for those with meager incomes, 
which I think is a national necessity; 
and discounts for those in the middle 
class. 

For those who worked very hard on 
this bill, I salute them. It is a begin-
ning. It is the first step. It is a down-
payment on a comprehensive drug cov-
erage. But it cannot be the only step. 

Today we are giving the middle-class 
seniors a discount card, but we cannot 
discount the middle class.

They are the ones who are going to 
get squeezed between shrinking savings 
and rising prescription costs, and they 
are the ones I will fight to help. 

I think about ordinary Americans, 
those in manufacturing whose jobs are 
either on a fast track to Mexico or a 
slow boat to China, where they are 
afraid their companies, like my steel-
workers, are going to go into bank-
ruptcy and they are going to lose their 
pension, they are going to lose their 
health care. Then I think about the re-
tail clerks who work in little shops, 
many of whom are in Baltimore, and in 
my little rural communities. Many of 
them work for 25 or 30 years, barely 
making the minimum wage, and 
though they had some savings, they are 
now just over the line in terms of 
qualifying for the benefit. Yet at the 
same time, we are going to give them a 
discount. I could go through example 
after example. 

My preference was expressed last 
week when we voted for a universal 
Medicare coverage bill, one that was 
under Medicare, covered all seniors, no 
means testing, no deductibles, and 
modest copays. I supported that plan 
without reservation. We got 52 votes, a 
majority of the Senate, but we have a 
new Senate now, and the majority is 
not good enough. We now need to have 
a supermajority, or 60 votes, to waive 
the Budget Act. We did not get those 
last eight votes because some of my 
colleagues thought the benefit was too 
expensive to provide a universal pre-
scription drug benefit. 

Last year, many of those same col-
leagues who now say we do not have 
the wallet, were the first in line to pass 
excessive tax cuts. Those tax cuts went 
to the top 1 percent. Those who got it 
did not need it, and it certainly did not 
help the economy. When we were delib-
erating those tax bills last year, I knew 
this year would come. I knew we would 
come to the point where we would not 
have enough revenue to pass a prescrip-
tion drug benefit. 

I am really agitated about this be-
cause for many years, particularly 
working with President Bill Clinton, 
we exercised fiscal discipline. I person-
ally worked for balanced budgets. I 
worked very hard to create a surplus, 
the first surpluses since the Johnson 

administration. Why did I work so 
hard? I mended old ways and old hab-
its. Well, I worked because I knew it 
was going to be good for the economy 
and that also one day we would need it 
for a prescription drug coverage. 

Instead, Congress gave the tax cut to 
the wealthiest, those who live off of ex-
pense accounts, while I worry about 
the middle class who have to live off a 
budget. 

So we cannot afford it? I am not so 
sure about it because when we have the 
will, we often find the wallet. Today is 
not the day where we are going to be 
able to find that wallet. I believe with 
the catastrophic coverage for those 
with the situation over $3,300, we do 
take a very important step. I think the 
sensitivity to those meager incomes is 
what we in America should be all 
about. 

For the middle class, we get them 
started, but we need to let them know 
we have to be able to do more. 

The limited coverage bill that I am 
supporting today is not everything I 
wanted, but it does give seniors peace 
of mind that an illness with huge drug 
bills will not push them into financial 
ruin. For that $25 annual fee, there will 
be catastrophic coverage. 

For some time, the whole issue of the 
consequences of health care has been 
an obsession of mine. I know the costs 
of long-term care. I know that when I 
came to this Senate the cost of nursing 
home care was enormously expensive, 
but to qualify for Government help 
under Medicaid families often had to 
push themselves into family bank-
ruptcy, couples made out better if they 
divorced, or seniors were forced to 
spend down their savings to get help 
for nursing home care. Widows were 
impoverishing themselves so their hus-
bands could qualify for Medicaid and 
nursing home care. I said then, as I say 
now, I believe in family and personal 
responsibility but not family bank-
ruptcy because of the cruel rules of 
Government. The cruel rules of Gov-
ernment should not force people into 
family impoverishment. 

When it came to long-term care, I 
wrote something called the Spousal 
Anti-Impoverishment Act. I made sure 
the senior could keep the home or the 
family farm and some savings to get 
help when a spouse was in a nursing 
home. That was a very important step. 
I hope we can do more. 

Today, seniors are worried about 
going broke for their prescriptions. 
This limited coverage will help lift 
that fear and ease the burden of many 
seniors. For that catastrophic coverage 
alone, this bill is worth voting for. 

In closing, later on this week the 
Senate will be voting on legislation to 
defend the homeland. It is called home-
land security. But I ask, What does the 
‘‘homeland’’ stand for and what are we 
trying to make secure? 

I absolutely salute our military, law 
enforcement, and intelligence agencies 
that are working against terrorism, 
but I have senior citizens living in ter-

ror of whether they can afford their 
prescription drugs. 

I believe not only in universal free-
dom, I believe in universal public edu-
cation, and universal health care for 
seniors. If we want Americans to live 
free from fear, we need to take the fear 
away of losing their savings and not 
keeping up with the cost of prescrip-
tion drugs. Today is a downpayment. 
We must do more. I intend to vote for 
this bill today and return to find other 
alternatives later. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Arkansas.
Mrs. LINCOLN. Mr. President, I rise 

in support of this amendment, which I 
have been proud to promote over the 
last couple of weeks. I want to espe-
cially thank Senator BOB GRAHAM of 
Florida and Senator GORDON SMITH for 
their leadership in drafting this amend-
ment. The hours and the patience that 
they have put into this is forthcoming 
in what we have been able to produce. 

I also want to express my apprecia-
tion to Senator BINGAMAN for his guid-
ing vision and the eloquence with 
which he first offered this proposal to 
our colleagues in meetings last week, 
and to Senator DEBBIE STABENOW. If we 
could harness the kind of energy, dedi-
cation, and commitment that Senator 
STABENOW has for our seniors in pro-
viding them a quality prescription drug 
benefit, we would certainly be doing 
our job for the benefit of the seniors in 
this country. 

I also thank Senator FEINSTEIN who 
has been very instrumental in making 
sure that we do not adjourn without 
helping low-income seniors and those 
with the highest drug costs. This 
amendment is the product of many 
long hours of discussions among many 
of these Senators and so many others 
who bridge the spectrum of political 
philosophies in this body, and I believe 
that it represents the deliberative 
process envisioned by our forefathers 
for what the Senate was intended to 
do. 

Through this debate, I have been firm 
in my conviction that we must help as 
many seniors as possible this year—not 
next year, not the year after, but this 
year. This amendment allows us to 
help everyone while providing the most 
help to the neediest and the sickest. 

We have had two opportunities to 
vote on more expansive prescription 
drug packages, and I was pleased to 
support an amendment offered by Sen-
ators GRAHAM and MILLER that would 
have done far more for our seniors. Re-
grettably, that package did not garner 
the 60 votes needed to overcome a Sen-
ate procedural rule. So we stand today 
with a new opportunity that I believe 
offers the best hope for Arkansas sen-
iors. 

I have said all along we must help 
the neediest and the sickest of our sen-
iors and provide drugs at a reduced 
cost for those in between. I am not 
willing to tell seniors, who spend more 
than $3,300 a year on drugs, that we 
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cannot help them this year. I am not 
willing to tell the seniors who struggle 
to live on less than $1,500 a month for 
their rent, groceries, utility, and 
health care costs that we cannot help 
them this year. So I am proud to sup-
port this amendment, which will en-
sure that seniors who are at or below 
200 percent of the Federal poverty level 
will get prescription drugs through 
Medicare. 

For all seniors who spend more than 
$3,300 a year on drugs, I want to be able 
to say to those seniors: Stop worrying. 
The Government will cover the rest of 
your prescription drug costs with a 
minimal copay.

What does this mean for the seniors 
of Arkansas? It means a great deal. 
Under this plan, one of every two sen-
iors in Arkansas will have all of their 
prescription drug costs covered under 
Medicare with a minimal copayment. 
There will not be any additional paper-
work as part of this program, and there 
will not be fees to enter the program. If 
you are on Medicare, you can be auto-
matically enrolled in the prescription 
drug program. That should be welcome 
news for the 56 percent of Arkansas 
seniors whose annual income is below 
the 200 percent of poverty level. 

For those individuals who have an-
nual incomes above $17,720 and those 
couples whose income is over $23,880, 
there is also a benefit. In addition to 
the peace of mind that will come from 
knowing the Government will cover 
drug costs that exceed $3,300 a year, 
these seniors will also benefit from 
drug discounts negotiated by the Gov-
ernment and a 5-percent subsidy. Drug 
costs could be reduced by as much as 30 
percent. 

I wish we could do more for this 
group of seniors, and I publicly pledge 
to keep pushing until we have done so. 
Is it an ideal benefit? No, but it is a 
start. I have always said in this body 
that legislation is not a work of art; it 
is a work in progress. That is what this 
body was intended to do, to deliberate 
and work through these issues to come 
up with a solution. 

Last week’s votes were like a flash-
ing neon sign declaring it is not pos-
sible to get a more generous drug ben-
efit this year. A 5-percent subsidy ne-
gotiated drug discount and a cata-
strophic benefit for middle- and high-
income seniors is better than no ben-
efit at all, especially considering the 
ever increasing costs of prescription 
drugs, an issue we will have to address. 
We will have to continue to address the 
ever increasing costs of prescription 
drugs in the years to come and the cost 
of what it is going to mean to us and 
the seniors of this Nation. 

We must also remember and never 
underestimate, with the out-of-pocket 
limit for all seniors in this proposal, we 
will be providing for the initiative to 
bring down the costs of employer-spon-
sored plans, as well as any supple-
mental plans, such as Medigap or oth-
ers. That is a real savings and a benefit 
to all of these individuals who need 
prescription drug coverage. 

I thank John and Betty Scroggins of 
Monticello, AR, who took the time 
over a series of phone calls with my 
staff to share their health care strug-
gles. The Scroggins are now retired. 
They worked all of their lives driving 
trucks. After they pay their drug bill 
each month, they have less than $1,000 
to cover utilities, groceries, and other 
living expenses. For John and Betty, 
under this plan, the Government will 
pay for all of their prescription drugs 
with a minimal copay. 

I also thank Lila Lee Moore, a volun-
teer social worker at a health care 
clinic in Little Rock, who told me 
about a couple whose Social Security 
income is $1,100 a month but their drug 
costs exceed $800 a month. 

I also send a very special thank you 
to 18-year-old Jessica Mann of 
Jonesboro, AR, who wrote asking me to 
help her grandparents who struggle 
just to make ends meet due to the high 
cost of medical care and prescription 
drug medicines. 

Jessica said: I believe that when peo-
ple such as my grandparents have 
worked hard their whole lives, they de-
serve a better and less worrisome time 
in their retirement years. They have 
given so much to make it better for my 
generation, please help us to make it 
better for theirs. 

Each of these people have helped me 
form the template against which I have 
measured these prescription drug pro-
posals. The amendment before the Sen-
ate helps meet these needs. We are 
talking about moving forward on be-
half of the seniors of this Nation, not 
saying, once again, that we are going 
to put it off for another year or an-
other day, but that we are bound and 
determined to do what we can to make 
each and every one of their lives a lit-
tle bit better. 

I urge my colleagues to support this 
amendment and help the Senate move 
forward in the efforts on behalf of the 
seniors of this Nation. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Florida. 
Mr. GRAHAM. I thank my colleague 

and friend for his courtesy. 
The PRESIDING OFFICER. The Sen-

ator from Florida. 
Mr. NELSON of Florida. Mr. Presi-

dent, I am here to support my col-
league from Florida and to thank him 
for his leadership, which has been bi-
partisan in nature. It reflects the bi-
partisan yearning and desire of the 
people of this country, and particularly 
of our State. 

Most people understand that Florida 
has a higher percentage of those over 
age 65 than the rest of the country. 
That is true. But wherever you are, age 
65 and older, there are seniors who are 
facing choices in the year 2002 that sen-
iors should not have to face. The choice 
that many seniors have to face is: Do I 
buy groceries or do I buy medicine? 

It is unimaginable to me that in this 
land of plenty, in this time of abun-
dance, in this land of beneficence, in 

this land of great generosity, that we 
have among us, the generation that we 
owe so much to, our seniors, the gen-
eration that has built the strong econ-
omy upon which all now enjoy, the 
generation that has reestablished and 
secured the freedoms with which each 
of us participate in each day and some-
times takes for granted, it is unimagi-
nable to me in the year 2002 that of 
that great generation there are those 
who would have to make a choice—be-
cause they cannot afford it—between 
buying groceries to eat and the medi-
cine they need on a daily basis. 

Why are we trying to do what we are 
trying to do? It is because Medicare 
was set up 37 years ago when health 
care was centered around acute care in 
hospitals. If Medicare had not been set 
up in 1965, but instead, if we were de-
signing a system which would take 
care of senior citizens by designing a 
health insurance plan funded by the 
Federal Government for senior citi-
zens, would we include prescription 
drugs? The answer is, obviously, yes, 
because prescription drugs are so much 
a part of our health care today, so 
much a part of our quality of life, so 
much a part of the miracles of modern 
medicine that give us a greater quality 
of life. So if that is how we would de-
sign it, and yet it was designed 37 years 
ago, should we not modernize that sys-
tem? The answer to that is, obviously, 
yes. 

Then it comes to a question of cost. 
And if the cost is such that we cannot 
get through this Senate because we 
have to operate with 60 out of 100 votes 
in order to pass anything, and we got 
to 52 votes with Senator GRAHAM’s and 
Senator MILLER’s amendment—that 
was a much more comprehensive plan 
than trying to find a plan that we can 
fashion, that we can get 60 votes to get 
it through this Chamber, this is what 
we have come up with. Some would say 
it has two prongs, but it really has 
three. There is the one that would take 
care of the most poor; i.e., it would 
take care of those up to 200 percent of 
the poverty level. They would have a 
fully funded Medicare prescription 
drug benefit. It would also take care of 
those the most sick. It would take care 
of the most poor and the most sick, the 
most sick being those stricken by a ca-
tastrophe, who have to spend a lot of 
money out of pocket. When they get to 
a certain level, a level in excess of 
$3,000 out of pocket, the Federal Gov-
ernment is going to take care of that, 
and, indeed, you are going to be able to 
buy that protection for $25 a year. That 
is called catastrophic coverage, and 
that is a pretty good deal. 

There is a third element, or prong, to 
this amendment. Those who would de-
tract from this amendment would say 
it doesn’t take care of the middle class. 
It certainly doesn’t take care of the 
middle class as much as the original 
amendment offered by Senators 
GRAHAM and MILLER, but of course that 
costs a lot of money. What does this do 
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for the middle class besides the cata-
strophic coverage for $25? It has a sys-
tem in place that will have discounts 
up to 30 percent of the cost of those 
drugs, through a system designed to 
use bulk buying, plus an additional 5-
percent reduction by virtue of a Fed-
eral subsidy. 

So it takes care of the most needy—
that is, the poorest—by taking care of 
those with incomes up to 200 percent of 
the poverty level. It takes care of the 
most sick—when we have a cata-
strophic illness—for $25 a year, for any-
thing out of pocket over something 
just in excess of $3,000 per year it takes 
care of that. And for everybody else it 
clearly reduces the price, up to 30 per-
cent plus another 5-percent subsidy. 

That is not everything we want. That 
is not a total across-the-board prescrip-
tion drug benefit under Medicare. But 
it is clearly a step in the right direc-
tion so we go about doing what we need 
to be doing: Modernizing Medicare that 
was set up 37 years ago. 

That is why I rise to add my voice to 
the support for this amendment and 
encourage its adoption. 

I yield the floor. 
The PRESIDING OFFICER (Mr. MIL-

LER). The Senator from Louisiana is 
recognized. 

Mr. BREAUX. Mr. President, I rise to 
make a couple of comments—I will not 
be that long—on the pending business, 
prescription drugs. It was said before 
that this is sort of a unique day in the 
sense that this is the 37th anniversary 
of the signing of the Medicare Act back 
in 1965. What we did in 1965 was unique. 
It was very important. It was very spe-
cial. What we did in 1965, with Medi-
care, was to say: We are going to estab-
lish a Medicare Program for our Na-
tion’s seniors that is going to be com-
prehensive. It is going to cover all sen-
iors. It is going to be universal, in the 
sense that all seniors will be eligible 
for the same benefits under the Medi-
care Program. So we had a program 
that said to every senior: We are going 
to cover you. Regardless of where you 
live, regardless of your status in life, 
you are going to be covered for hospital 
care and other related conditions as 
well. 

We should have, at that time, added 
prescription drugs. Congress did not. 
Prescription drugs were not as impor-
tant in 1965 as a hospital bed was in 
1965. So Congress, in its wisdom, at 
that time said we are going to provide 
comprehensive coverage for hospitals, 
and later on it became also coverage 
for doctors and physicians as well. 

The unique feature about that bill is 
that it covered everybody and it treat-
ed everybody equally. I think when you 
look at a proposal we have before us 
today that says this program is going 
to be fundamentally changed. In the 
sense that it is no longer universal, it 
is no longer comprehensive, we are 
going to pick and choose who gets 
what, and different people who are eli-
gible for Medicare will get different 
things—I think that is fundamentally 

breaking faith with the American peo-
ple who, when they look at Medicare, 
think of it as being universal and com-
prehensive. That is the first mistake. 

Many people who talked about the 
tripartisan bill—some of our colleagues 
on the floor, some in the private sec-
tor—said we don’t like the tripartisan 
bill because it has a gap. They called it 
a doughnut. The gap in the tripartisan 
bill was between $3,450 worth of drug 
expenses and $3,700 of prescription drug 
expenses. If you were poor, you still 
got your drugs taken care of through 
that gap, but if you were not under 150 
percent of poverty, you did not get cov-
erage in that relatively small gap be-
tween $3,150 and $3,700. Why? Because 
of the extreme cost associated with 
covering even that small gap. 

The point I made is that many people 
who were critical of the tripartisan bill 
said: You have a gap, so we can’t sup-
port it. If we had a gap, this plan has a 
canyon, because it says to the Nation’s 
seniors: If you are under 200 percent of 
poverty, we will cover your drugs, but 
if you make one dollar more, you are in 
a different category. 

I think the figures I have seen indi-
cate it is approximately $17,720 of in-
come as an individual. I think is the 
number. But if you make one dollar 
more than 200 percent of poverty, you 
are in a totally different category, you 
are in a category that says you have to 
pay about 95 percent of the drug costs. 
Ninety-five percent of the drug costs? 
What kind of help are we giving to 
someone who makes one dollar above 
200 percent of poverty? 

One of the charts I saw said 70 per-
cent of seniors are over 200 percent of 
poverty. Are we going to say to that 
group of seniors: Somehow you are 
going to be treated differently than
anyone else the Government treats 
under Medicare because you make one 
dollar more than 200 percent of pov-
erty? You are going to be required to 
pay 95 percent, and the Federal Gov-
ernment will pick up 5 percent of your 
drug costs? Is that fair? That is not 
what we did in 1965 when we said every-
body would have comprehensive, uni-
versal coverage and access to a health 
care plan. 

That is not an insignificant number 
of people you are talking about. I 
looked at some of the statistics with 
regard to how many people you are 
talking about. In my State—and my 
State is a poor State—it is about 
230,000 people making over 200 percent 
of poverty. What am I going to tell the 
seniors in Louisiana: If you are poor, 
you are going to get all this help, but 
if you make one dollar more, excuse 
me, you are out of luck? 

What are they going to say? They are 
going to say: I paid taxes all my life, I 
worked hard all my life, but now, for 
the first time under Medicare, you are 
going to treat me differently than any-
body else? My State is a poor State, 
and 230,000 people would fit into that 
category of being outside of 200 percent 
of poverty. 

Now I have the numbers. In the 
United States, nationwide—these are 
the numbers from the Kaiser Family 
Foundation—there are about 18,450,000 
seniors who are eligible for Medicare 
who are outside the 200 percent of pov-
erty—18 million people plus. We are 
telling those 18 million-plus seniors 
they are going to be treated quite dif-
ferently when they are called upon to 
pay 95 percent coinsurance on their 
prescription drugs. Are we telling them 
that we are giving them something? We 
are not giving them what we are giving 
other parts of our society who are sen-
iors. These are working people who 
have paid taxes and in their retirement 
think, if you are going to have a Na-
tional Government program, they 
should be treated like everybody else. 

The 200 percent of poverty is nice to 
talk about—how many people we are 
helping. But a substantial portion of 
the 200 percent under poverty are al-
ready covered with prescription drugs 
under the Medicaid Program. At about 
75 percent of poverty, you have cov-
erage under Medicare for prescription 
drugs already. They already have pre-
scription drugs under the State Med-
icaid Program. If you are about 75 per-
cent of poverty, in my State, you are 
covered for prescription drugs—the 
poorest of the poor. 

So we are really saying: Between 75 
percent of poverty and 200 percent of 
poverty, we are really going to give 
you a great deal of help. But if you are 
over 200 percent of poverty, you are out 
of luck. 

They say we have a catastrophic 
plan. I am all for catastrophic cov-
erage. It should be there. But let’s be 
honest about how many people it cov-
ers. 

If you look at $3,300 of catastrophic 
coverage where the Government picks 
up the lion’s share of 90 percent—I take 
it, in their plan—of the cost of drugs 
after you reach the $3,300 out-of-pocket 
costs, how many people is that? I am 
told approximately 10 percent of the 
seniors are going to have actual out-of-
pocket costs of $3,300 and above on an 
annual basis, not including insurance, 
not including a union package, not in-
cluding a former employer’s package, 
and not including any Medigap cov-
erage they have. 

If it has to be out of pocket $3,300, 
you are talking about approximately 10 
percent of the remaining number of 
seniors. What do we have? We are 
spending almost $400 billion, and we 
are selectively saying some are going 
to get it, some are not going to get it, 
and some are going to get a little bit 
more. 

The tripartisan bill had about $370 
billion of Medicare reform, plus pre-
scription drugs—$340 billion on pre-
scription drugs. That was universal and 
comprehensive and at a $24-a-month 
premium. It had a $250 deductible and 
50 percent coinsurance. Everybody was 
treated alike. Everybody would know 
what they were going to get and how 
they were going to get it. 
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Some say: We want a Government-

run program. We want private insur-
ance companies delivering prescription 
drugs. 

What are we coming to? It is the 
exact same system that I have as a 
Member of the Senate and that 9 mil-
lion other Federal employees have. Do 
you think we do not have a Govern-
ment-run health program? Of course it 
is a Government-run program. It is run 
by the Office of Personnel Manage-
ment—a Federal agency that goes out 
and solicits bids from private compa-
nies, such as Blue Cross and Aetna, to 
provide 9 million Federal workers with 
comprehensive, universal health cov-
erage which includes doctors, hos-
pitals, and, yes, it includes prescription 
drugs. 

We are talking about saying that 
these providers who are big, healthy in-
surance companies ought to assume 
some risk. Why do we say that? Be-
cause if they are doing the providing 
and they make a bad deal, they should 
have to pick up the cost of making a 
bad deal. That is the risk. That is what 
makes them negotiate with pharma-
ceutical companies, to get the best pos-
sible deal from pharmaceuticals for 
prescription drugs at the best possible 
price. 

If I am a pharmacy benefit man-
ager—so-called PBM—and I have no 
risk other than my contract, why am I 
worried about what type of price I get 
for prescription drugs if I know the 
Government is going to eat the cost of 
anything over what I bid? There is no 
risk. If there is no risk, there is not 
going to be any incentive to go out and 
get the best possible deal on prescrip-
tion drugs. 

But to get back to the program that 
we have, some of my colleagues say we 
have to have a Government-run pro-
gram. The Government-run program 
we have as Federal employees is ex-
actly the same program we have rec-
ommended under the tripartisan ap-
proach. The Office of Health and 
Human Services’ Medicare office would 
contract. They would do the approvals. 
They would supervise it. They would 
make sure it was being run properly. 
They would make sure no one was try-
ing to scam it. And they would make 
sure that every part of the country had 
a competitive model to deliver drugs in 
their area. 

Some have said: I am from a rural 
area. We are not going to have a lot of 
private companies coming to the most 
rural part of the country. We said: All 
right, we understand your concern. We 
will modify our bill. We will say that if 
there is a rural part of the country or 
any part of the country where you do 
not have private providers competing 
to bring prescription drugs to individ-
uals at the best possible price—if that 
doesn’t happen in your area—the Fed-
eral Government will do it just as 
under the Graham model. The Federal 
Government will contract with the 
PBM. They will have only the manage-
ment fee at risk when they have that 

provision for those drugs. And in the 
most rural areas, you would be guaran-
teed a Government-run program just 
like in the Graham model, if you did 
not have the private system to be 
available because they just did not 
want to go to any part of the country. 

As to the concerns that have been ex-
pressed about wanting a Government-
run program, ours is a Government 
program that utilizes the best of what 
Government can do combined with the 
best of what the private sector can do. 

Some on their side of the aisle may 
say we only need a private sector pro-
gram. Some on my side of the aisle 
may say we need a Government-run 
program. The answer truly is some-
where in between. You need the best of 
what Government can do merged with 
the best of what the private sector can 
do in order to get a delivery system 
that would have Government over-
sight, Government supervision, and 
Government guarantees when the pri-
vate sector does not participate to 
make sure the beneficiaries get the 
product. That is what the tripartisan 
bill attempted to do. 

The final point I will make is that 
this fight is not over. This proposal, 
our tripartisan proposal, and the pre-
vious Graham proposal—none will have 
had 60 votes. The fact is that we are 
not going to be able to do anything un-
less we find a way to get 60 votes to 
provide prescription drugs. For the 
past several years, we have been giving 
seniors excuses. I daresay this time we 
are going to give them one more ex-
cuse. 

The Republicans will say: It is the 
Democrats’ fault that we didn’t get 
this done. The Democrats will say: No. 
It is the Republicans’ fault that we 
didn’t get this done. What we will have 
given seniors once again is a bucket of 
excuses. They can’t take those excuses 
to a drugstore and buy one prescrip-
tion. 

It is time that we as Members of Con-
gress try to recognize we have to com-
bine the best of ideas from both sides of 
the aisle and come up with an agree-
ment that can get the job done. We are 
dedicated, and we will continue to 
work in that direction. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada is recognized. 
Mr. REID. Mr. President, before the 

Senator from Louisiana leaves the 
floor, let me just say we have people on 
both sides of the aisle—especially on 
this side of the aisle—who look to him 
for guidance. He knows these numbers, 
having been a member of the Finance 
Committee as long as he has, and hav-
ing served in Congress for as long as he 
has—both in the House and in the Sen-
ate. He does commendable work. His 
work on this legislation is no different. 

Mr. President, the Republican leader 
is going to be here shortly, I am told. 

How long does the Senator from New 
Mexico wish to speak? 

Mr. BINGAMAN. About 6 minutes. 
Mr. REID. When the Republican lead-

er shows up, we certainly will——

Mr. GRASSLEY. Can’t we go back 
and forth? 

Mr. REID. I don’t know. I guess who-
ever gets recognized. How much time is 
the Senator talking about? 

Mr. GRASSLEY. About 7 minutes. 
Mr. REID. Mr. President, I ask unan-

imous consent that the Senator from 
Iowa, the ranking member of the Fi-
nance Committee, be recognized for 7 
minutes; following that, the Senator 
from New Mexico be recognized for 6 
minutes; and following that, the Sen-
ator from Texas be recognized forever. 

(Laughter.) 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. REID. I see my colleague from 

Nevada. I ask unanimous consent that 
he follow Senator GRAMM. 

I ask for the courtesy of both Sen-
ator GRASSLEY and Senator BINGA-
MAN—that when the Republican leader 
appears, they allow us to move forward 
with an important unanimous consent 
agreement. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The Senator from Iowa is recognized.
Mr. GRASSLEY. Mr. President, I rise 

to oppose the amendment before us. 
For the third time in as many weeks, a 
mostly partisan Democrat prescription 
drug bill is about to fail on this floor. 
And beyond failing here, today’s 
amendment, from what I’ve heard of it, 
fails seniors and taxpayers as well. I 
still haven’t seen the bill language 
itself. But from what I’ve heard, it fails 
seniors because it fails to cover most of 
them. From what we know of the pro-
posal—and we are only this afternoon 
getting the details—most middle in-
come seniors will get next to nothing 
when it comes to prescription drug cov-
erage. 

My friends on the other side of the 
aisle have accomplished quite a feat—
they have managed to write a Medicare 
prescription drug proposal that does 
less with more money. Their proposal 
provides generous coverage to bene-
ficiaries below 200 percent of poverty. 
There is nothing wrong with that. I 
agree that scarce resources should be 
used wisely by Congress to target 
money where it is needed the most. 

However, their proposal provides al-
most no assistance to Medicare bene-
ficiaries whose incomes exceed $18,952 a 
year. A senior at 201 percent of poverty 
will receive no meaningful coverage 
under the Graham proposal until she 
has spent 17 percent of her income on 
drugs. A married couple at 201 percent 
of poverty will spend 25 percent of their 
annual income on drugs before both 
gain catastrophic coverage protection. 
To make matters worse. Three-quar-
ters of seniors above 200 percent of pov-
erty have other prescription drug cov-
erage. Since these plans cover some 
drug expenses, and because the Graham 
plan does not have a basic benefit, 
these folks will receive no help even if 
they have total drug expenses over 
$3,300. A typical senior above 200 per-
cent of poverty will receive approxi-
mately $6 of assistance every month 
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toward their prescription drug ex-
penses. 

The Congressional Budget Office has 
given Graham a preliminary cost esti-
mate of $389.5 billion. Keep in mind, 
though, that CBO did not have legisla-
tive language to review at the time 
they completed their cost estimate. So, 
depending on what legislative language 
is included in the Graham proposal—it 
could cost more than $400 billion. 

The tripartisan bill with an official 
CBO cost estimate of $370 billion pro-
vides a solid benefit for all Medicare 
beneficiaries. Lower-income enrollees 
are provided with additional protec-
tions, which, as I said before, is appro-
priate. 

What the tripartisan bill has that 
Graham does not is a significant drug 
benefit for every single Medicare en-
rollee. Under our 21st Century Medi-
care Act, enrollees will save on average 
50 percent off their drug bills. And, 
lower-income enrollees will see a 95 
percent savings in their drug bills. 

The Graham bill fails these people. It 
fails them badly. Indeed, these failures 
amount to a massive failure for this 
body. Under Senator DASCHLE’s leader-
ship, Democrats and Democrats alone 
have tried to write partisan legislation 
on the Senate floor time and time 
again this summer. 

That has gotten us nowhere. It has 
led to chaos, to partisanship and, as I 
said just a minute ago, to failure. 

So, where are we now? It looks like 
we are ready for another mostly par-
tisan vote on a pretty much partisan 
bill—another vote that will fail to get 
60 votes, and will fail to give seniors 
the help they need.

We could have been somewhere far 
different from this. The House passed a 
bill. We could have been in conference 
with the House at this point. The 
President wants a bill. We could have 
been in the Rose Garden. Senator 
DASCHLE says he wants a bill, but what 
has taken place here over the last 3 
weeks means he really wants some-
thing else: an issue. 

Had regular order been followed, had 
the Finance Committee been given the 
right to work its bipartisan will, we 
could have had far more than just an 
issue. We could be far closer to pro-
viding real, affordable and universal 
prescription drug benefits than we are 
today. The sponsors of the Tripartisan 
bill, the only bipartisan bill in all of 
Washington to provide comprehensive, 
universal coverage on at a cost that is 
far lower than that in the amendment 
before us now, were ready and willing 
to talk to anyone about compromises. 
We still are. 

But we were denied the right to a 
markup in the Finance Committee. I 
believe that if it had been given the 
chance to work its will, the Finance 
Committee would have reported out a 
bipartisan proposal, based on the 
tripartisan 21st century Medicare Act 
we introduced earlier this month. 

I’ve said it before, everyone in this 
chamber knows that for anything of 

this magnitude to pass—and adding a 
prescription drug benefit to Medicare 
is the single greatest entitlement ex-
pansion in history—it needs to get 60 
votes. 

And everyone in this chamber knows 
that the only way to get 60 votes is to 
have bipartisan support. The proper 
place to find bipartisan support is in 
the Finance Committee, not on the 
Senate floor. 

By bypassing the Finance Committee 
entirely and doing drafting on the 
floor—literally on the backs of enve-
lopes—the Democrat leadership has led 
us to where we are today: In shambles. 

Mr. President, I urge my colleagues 
to sweep up the shambles on the Sen-
ate floor and start over. We can and 
should do better. 

I ask unanimous consent that a 
statement by several organizations be 
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

JULY 29, 2002. 

THE GRAHAM-SMITH PROPOSAL: CHANGING THE 
NATURE OF MEDICARE IS NO WAY TO CELE-
BRATE THE 37TH ANNIVERSARY OF MEDICARE 

To: Members of the United States Senate: 
On June 14, 2002, our organizations sent a 

letter to Chairmen Tauzin and Thomas in 
support of their Medicare legislation. We 
were very clear when we gave our support 
that our goal was to ensure a voluntary pre-
scription drug benefit which would be avail-
able to all Medicare beneficiaries. 

The Graham-Smith low-income/cata-
strophic amendment provides complete drug 
benefits for only the very poor. The Wash-
ington Post reports that ‘‘millions of seniors 
‘in the middle’ would not qualify for any pre-
scription drug benefits at all under the 
Graham-Smith legislation.’’ In short, the 
middle class would, in fact, receive no mean-
ingful coverage under the Graham-Smith 
amendment. This means test violates the 
fundamental principle of Medicare social in-
surance that it is a universal program, not 
an anti-poverty program. It is ironic that on 
the same day that America’s senior celebrate 
the 37th anniversary of the enactment of 
Medicare (July 30, 1965), the United States 
Senate will be considering a proposal that 
takes us a very significant step away from 
the general entitlement that Medicare has 
always been. 

The passage of such legislation would 
change the nature and intent of America’s 
37-year-old Medicare program. We respect-
fully ask you to oppose this amendment and 
enact meaningful prescription drug coverage 
which would give all Medicare beneficiaries 
access, coverage and choice. 

American Osteopathic Association, Kidney 
Cancer Association, Cancer Research Insti-
tute, Pancreatic Cancer Action Network, 
Pulmonary Hypertension Association, Cen-
ter for Patient Advocacy, Endocrinology As-
sociates, National Coalition for Women with 
Heart Disease.

f 

UNANIMOUS CONSENT 
AGREEMENT—S. 812 

Mr. DASCHLE. Mr. President, I ask 
unanimous consent that notwith-
standing the provisions of rule XXII, 
the Senate at 9:30 a.m. tomorrow re-
sume consideration of S. 812; that there 
be 90 minutes for debate on the motion 

to waive the Budget Act with respect 
to Senator GRAHAM’s amendment 
equally divided between Senator 
GRAHAM and Senator GRASSLEY; that if 
the motion to waive fails and the 
amendment falls, then the underlying 
Dorgan amendment be agreed to and 
the Senate vote immediately on clo-
ture on the generic drug bill, S. 812; 
further that if cloture is invoked, the 
bill be read a third time and the Senate 
then vote immediately on final passage 
of the bill, with the preceding all oc-
curring without any intervening action 
or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. GRAMM. Reserving the right to 
object, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The Sen-
ator does not have the floor. 

Mr. DASCHLE. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. DASCHLE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DASCHLE. Mr. President, I again 
propound the request. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

UNANIMOUS CONSENT AGREE-
MENT—EXECUTIVE CALENDAR 

Mr. DASCHLE. Mr. President, as in 
executive session, I ask unanimous 
consent that later today when the Sen-
ate considers the nomination of D. 
Brooks Smith to be a U.S. circuit court 
judge, there be a time limitation for 
debate of 4 hours equally divided be-
tween the chairman and ranking mem-
ber of the Judiciary Committee; that 
at the conclusion or yielding back of 
the time, the Senate return to legisla-
tive session; that following the vote on 
final passage of S. 812, the Senate re-
turn to executive session and vote on 
confirmation of the nomination; that 
the motion to reconsider be laid on the 
table; the President be immediately 
notified of the Senate’s action; and the 
Senate return to legislative session; 
and that the preceding all occur with-
out any intervening action or debate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. DASCHLE. Mr. President, it is 
also then my intention to invoke the 
authority given Senator LOTT and I 
last week with regard to DOD. It would 
be my intention to move immediately 
to the DOD appropriations bill, and we 
will seek a time agreement on that, 
perhaps sometime tomorrow morning. 
Let me thank all of our colleagues for 
their cooperation and I certainly thank 
the distinguished Republican leader. 

Again, let me outline the schedule, as 
a result of these unanimous consent 
agreements, tonight and tomorrow. 
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We are now in a position to move 

shortly to the nomination of D. Brooks 
Smith. There is a 4-hour time agree-
ment that has been allocated to that 
debate. We will then resume consider-
ation of the Graham amendment to-
morrow morning at 9:30. The debate 
will last an hour and a half. It is equal-
ly divided. There will be a vote on the 
Graham amendment, a vote on the 
Dorgan amendment, as amended, and a 
vote on final passage, to be followed by 
a vote then on the judicial nomination. 

I would then move to the DOD appro-
priations bill, in consultation with the 
distinguished Republican leader. I 
should also note that it is my intention 
to call up the fast-track conference re-
port, and we will, if necessary, file clo-
ture on that motion as well. 

Senators should be prepared, if nec-
essary, to be on the floor to accommo-
date that desire as well. 

I yield the floor. 
The PRESIDING OFFICER. The Re-

publican leader. 
Mr. LOTT. Mr. President, for a cou-

ple of clarifications, first of all, with 
regard to the trade promotion author-
ity, from what I believe the majority 
leader was saying, it would be his in-
tent to call it up tonight and, if there 
is objection, you would file cloture on 
the trade promotion authority bill; is 
that correct? 

Mr. DASCHLE. Mr. President, that is 
correct. I have been informed that 
there are those who will object, so it is 
unlikely that we would be able to com-
plete our work on the trade promotion 
authority conference report tonight. 
Expecting that, I would intend then to 
file cloture on the conference report 
itself. 

Mr. LOTT. Mr. President, continuing, 
I would like to get a clarification be-
cause I believe the Senator indicated 
that after the Dorgan amendment was 
agreed to, then the Senate would vote 
immediately on cloture on the under-
lying generic drug bill, and only if clo-
ture is invoked would you then go to 
final passage. If cloture is defeated, of 
course, then that issue would still be 
pending. 

Mr. DASCHLE. The Senator is cor-
rect. I anticipate that we would get 
cloture. If we don’t, of course, we will 
stay on the bill for whatever length of 
time it takes and be unable to com-
plete our schedule as it has been an-
nounced. 

Obviously, cloture on the motion to 
proceed to a conference report is not 
necessary. This would actually be clo-
ture on the conference report itself 
with regard to the trade promotion au-
thority.

Mr. LOTT. Mr. President, for those 
who are following this, I emphasize 
that nobody has given up any position 
here or lost any rights. We are trying 
to set up a process so Senators would 
know what is going to be the business 
for the rest of the evening and what 
would be the sequence of votes tomor-
row. 

Tonight, we will have the debate on 
the nomination of D. Brooks Smith for 

the Sixth Circuit. I thank Senator 
DASCHLE for going forward with it. 
Time is required for the debate, and 
that can occur tonight. The vote will 
be tomorrow in the stacked sequence 
along with votes on the Graham-Smith 
alternative and then on cloture on the 
underlying bill. 

Depending what happens, we would 
go to the Department of Defense appro-
priations bill, which we have made a 
commitment to complete this week. 
We will try to get a reasonable time 
agreement on that. We would have the 
trade bill following, too. This is a large 
agenda to accomplish. This agreement 
is to try to put into place when the 
votes will occur. 

Mr. DASCHLE. Mr. President, again, 
the distinguished Republican leader is 
correct. Because the motion to proceed 
to the conference report on trade pro-
motion authority is subject to a vote, I 
announce that that vote will take 
place at 6:15 this evening. That will be 
the last vote of the day. 

We will accommodate Senators who 
have already expected to speak on the 
pending legislation, and the 6:15 vote 
will accommodate all Senators who 
have come to the floor with an expecta-
tion of being recognized. 

I yield to the assistant Democratic 
leader. 

Mr. REID. Is it the intention of the 
majority leader, when we complete 
that vote, that we would go to the judi-
cial nomination at that time, and then 
the 4 hours will start on or about that 
time? 

Mr. DASCHLE. The Senator is cor-
rect. We would start debate at approxi-
mately 6:45 on Mr. SMITH. Senators 
should be here. The debate will be com-
pleted tonight. It is a 4-hour debate. So 
Senators will have ample opportunity 
to come to the floor and express them-
selves. It must be done tonight. There 
will be no time tomorrow. 

Mr. President, I ask unanimous con-
sent that, within that 45-minute time 
block that has now been designated for 
debate prior to the vote at 6:15, Sen-
ator KENNEDY be accorded 10 minutes 
of that time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from New Mexico is rec-
ognized.

Mr. BINGAMAN. Mr. President, we 
are well past the time when the 39 mil-
lion older Americans and disabled citi-
zens should be receiving affordable, 
comprehensive, and reliable prescrip-
tion drug coverage. More tan 225,000 of 
these citizens live in New Mexico. 

Medicare must be brought into the 
21st century and that includes adding a 
prescription drug benefit. We must pay 
special attention to the needs of the 
most vulnerable—low-income seniors 
and people with disabilities. This is 
particularly important to New Mexico, 
where the median income of our senior 
citizens is just $11,370, or 15 percent 
below the national average. 

Under the current system, an uncon-
scionable number of these people are 

forced to choose every day between fill-
ing a doctor’s prescription with limited 
incomes or paying for some other basic 
need. 

As we consider the drug proposal be-
fore us, there are some important prin-
ciples that I believe we should adopt. 

The first principle should be that we 
ensure that the most vulnerable are 
protected. That includes the neediest, 
or poorest, the sickest, or those with 
the greatest health care needs. With 
the Federal Government now running 
significant deficits, we clearly have a 
limited amount of money and cannot 
ensure all senior Americans and dis-
abled citizens will get everything they 
need, but we should be sure the most 
vulnerable are protected. 

The second principle should be that 
we must use a delivery mechanism that 
is stable and that seniors can rely on. 
It must be a system that is accessible 
and not an untried or untested system. 
It must be a system that is reliable and 
stable and not one that potentially 
leaves seniors without prescription 
drug coverage or is in transition from 
year to year, as is often the case with 
the Medicare+Choice program now. 

Before us is the Graham-Smith-Lin-
coln-Bingaman amendment that meets 
these principles. It has been a pleasure 
to work with all three of them on this 
compromise and others with a similar 
desire to provide the most help to the 
neediest and the sickest, including 
Senators CHAFEE, FEINSTEIN, and NEL-
SON. This compromise offers the best 
hope for a prescription drug benefit 
this year and also compares well to the 
Grassley-Breaux amendment that re-
ceived 48 votes in the Senate last week. 

In comparing these plans to ensure 
that the principles of protecting the 
most vulnerable and to ensure that the 
proposal is stable and reliable, the 
Graham-Smith amendment is the only 
one that meets the two basics, but crit-
ical, principles I have outlined. 

With regard to protecting the most 
vulnerable, the Graham-Smith amend-
ment ensures that Medicare bene-
ficiaries below 200 percent of poverty 
receive drug program assistance. This 
provides the 12.3 million low-income 
seniors, or over one-third of elderly 
beneficiaries, with some protections 
from rapidly increasing drug costs. In 
New Mexico, this protects over 100,000 
low-income seniors, or 47 percent of el-
derly beneficiaries. 

For these financial vulnerable sen-
iors, they will receive a comprehensive 
benefit under the Graham-Smith 
amendment that would be questionable 
under Grassley-Breaux. Briefly, the 
Graham-Smith amendment provides 
coverage up to 200 percent of poverty; 
limits low-income out-of-pocket ex-
penses to just $2 and $5 per prescription 
compared to up to $3700 for bene-
ficiaries below 200 percent of poverty in 
the alternative plan; and, provides cov-
erage for low-income elderly that is as 
comprehensive as state pharmacy as-
sistance programs and without a drop 
in employer coverage, which again, is 
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in sharp contrast to Grassley-Breaux. 
That amendment provides more lim-
ited coverage than some elderly get 
through employer coverage or state 
pharmacy assistance programs. 

It makes little sense to spend almost 
$400 billion and have a consequence 
that some elderly will receive drug 
coverage worse than they currently re-
ceive, but that would be the con-
sequence of Grassley-Breaux. I appre-
ciate all the hard work Senators 
GRASSLEY, BREAUX, JEFFORDS, SNOWE, 
and HATCH have put into their bill and 
I understand this aspect of their pro-
posal is certainly an unintended con-
sequence, but it is a consequence that 
CBO estimates will cause one-third of 
employer to drop retiree health cov-
erage. 

Of great significance, the Graham-
Smith amendment eliminates the as-
sets test in Grassley-Breaux, which 
bars low-income beneficiaries from 
having total assets of more than $4,000 
a year. Own a car under that proposal 
and you will likely be denied financial 
protections otherwise. 

According to the Kaiser Family 
Foundation, it is estimated that up to 
40 percent of low-income elderly would 
not pass the assets test even if they are 
willing to undergo it. In New Mexico, 
coverage of low-income elderly in 
Graham-Smith is twice that of Grass-
ley-Breaux—102,000 elderly covered to 
just 50,000. 

In comparing the two proposals for 
those that are the sickest in society 
and have the most health care needs, 
Graham-Smith has a catastrophic limit 
of $3,300 out-of-pocket or 12 percent 
less than the $3,700 in the competing 
proposal. 

How do the plans fare with respect to 
providing health and financial security 
for the elderly and disabled? Again, 
Graham-Smith is a stronger proposal. 

The comparisons are stark. Graham-
Smith requires a $25 annual fee com-
pared to $288 per year or more under 
Grassley-Breaux. 

Graham-Smith builds on the current 
employer and state-based systems and 
does not supplant employer coverage in 
stark contrast to the unintended drop 
of one-third of retirees from employer-
sponsored plans in the alternative pro-
posal. 

Furthermore, the Grassley-Breaux 
amendment relies upon a virtually un-
tried and untested system. For the full 
37 years of the Medicare program, pri-
vate insurance companies have had 
every opportunity to offer the elderly 
drug-only insurance plans. None have 
done so. This, my friends, is the defini-
tion of ‘‘market failure’’ and the very 
reason we have a Medicare program. 

We have evidence of only one in-
stance in which we have a drug-only, 
private insurance model and that was 
attempted by the State of Nevada. It is 
estimated that their current effort cost 
taxpayers almost 60 percent more 
through private insurance than if the 
State had run the program itself. Yet, 
this is the model the Grassley plan 

would require all 39 million Medicare 
beneficiaries to participate in. 

This is clearly a risky proposition. 
Moreover, the proposal allows insur-
ance companies to bid on an annual 
basis. Even if we can spend the billions 
of dollars necessary to induce private 
insurance companies to participate, we 
are not buying stability or reliability 
for the elderly. Bids would come in 
every year with plans coming and 
going, just as they do in the 
Medicare+Choice program.

A prescription drug benefit should 
provide the elderly some security and 
not place them in some kind of grand 
experiment. We should not experiment 
with the health of our Nation’s seniors 
and disabled. 

Furthermore, the Grassley-Breaux 
model allows insurance companies to 
charge whatever the market will bear. 
Beneficiary premium costs could be 
very high and vary by geographic area 
and vary by year-to-year. 

To deal with the similarity with 
Medicare+Choice, whereby health plans 
often pull out and leave seniors with-
out their health plan, the Grassley bill 
requires the Secretary to provide the 
plans with whatever inducement or in-
centives necessary to ensure that peo-
ple have a choice of at least two plans. 

The language reads:
[T]he Administrator may provide financial 

incentives (including partial underwriting
of risk) for an eligible entity to offer a
Medicare Prescription Drug plan in that
area. . . .

This could cost billions and billions 
of dollars without giving the elderly 
any assurance that the plans will be af-
fordable. 

For these reasons, I support the 
Graham-Miller amendment. It meets 
the principles of providing protections 
and security to our Nation’s most vul-
nerable citizens through a system that 
is both reliable and stable. It is for 
these reasons that AARP and the Na-
tional Council on Aging support 
Graham-Miller as well. 

This amendment appears to offer us 
the final opportunity to pass prescrip-
tion drug coverage for our Nation’s el-
derly this year. To those that criticize 
it because it does not do enough for the 
middle class, I agree and point out this 
should be seen as a first step and down-
payment on more comprehensive cov-
erage for the Nations elderly and dis-
abled. 

However, if we do not take this first 
step, we are giving our Nation’s seniors 
absolutely nothing. For those that 
voted for the Hagel-Ensign bill, I note 
that this proposal is very much like 
Hagel-Ensign in design, with a low-in-
come benefit. Why is protecting the 
most financially vulnerable among our 
elderly objectionable? 

I think this is a terrific compromise 
that takes aspects from both the 
Democratic and Republican proposals. 

Mr. President, I believe the amend-
ment Senators GRAHAM and SMITH have 
offered is a very good-faith effort to 
provide a genuine benefit to Medicare 

recipients. I am glad to support it. It is 
a product of a lot of discussion. Sen-
ator LINCOLN deserves substantial cred-
it, as do Senator STABENOW, Senator 
FEINSTEIN, Senator CHAFEE, and Sen-
ator MILLER. A great many Senators 
have worked on this issue, in addition 
to Senators GRAHAM and SMITH, and I 
particularly appreciate their leader-
ship. 

Let me say that the need is enor-
mous. I see it in my home State. Many 
of the most vulnerable in our society 
do have very difficult choices to make 
about whether to fill the prescriptions 
they are given by their doctors or to 
meet their other needs—pay their rent, 
pay their utilities, buy food for the 
family, whatever.

We need to solve that problem, and 
we need to do so in a way that makes 
sense for all the people who benefit 
from the Medicare Program. 

There are some important principles 
that I think we need to keep in mind as 
we craft a Medicare prescription drug 
benefit. 

The first principle: We need to ensure 
the most vulnerable are protected. 

The second principle: We need to 
have a benefit for all Medicare bene-
ficiaries, and I believe we are meeting 
both of those principles with this pro-
posal. 

The third obvious principle: We need 
to have a delivery mechanism that is 
stable and upon which seniors can rely. 
It needs to be an accessible system. It 
should not be something that is un-
tried and untested so that we do not 
get into the same kind of mess we had 
with Medicare+Choice in my State, and 
I think in many States around the 
country. I believe this amendment 
meets those principles. I believe it is a 
great benefit to us. 

Let me say briefly what the amend-
ment does. I have a chart, which may 
be difficult for some to read, but let me 
go through it very briefly. 

The estimated cost of the Graham-
Smith compromise is in the range of 
$390 billion. I think that is a reasonable 
price for this kind of a very major ben-
efit. 

There is a benefit for all seniors. All 
seniors under the Medicare Program 
have a negotiated drug discount of 
something in the range of 30 percent, 
with a 5-percent Medicare payment and 
an additional discount added on to 
whatever discount can be negotiated 
through this program. 

In addition to that, the seniors have 
catastrophic insurance coverage above 
$3,300. So if any Medicare beneficiary 
pays $3,300 out of pocket, after that, 
with a small copayment of not more 
than $10, they will have the Govern-
ment cover the cost of any additional 
drugs needed that year. 

There is a substantial benefit for low-
income seniors. We are saying people 
with incomes of 200 percent of poverty 
or less are covered for all of their pre-
scription drug needs, with a very small 
nominal $2 or $5 copayment, depending 
upon whether they purchase generic 
drugs or brand name drugs. 
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This proposal is designed so that no 

employer will drop coverage for those 
who are presently covered. That is a 
very important provision. This amend-
ment is also designed so there are no 
additional costs added to the States. 
Many of our States are faced with real 
financial difficulties because of the 
economic downturn, and this is not a 
time to be adding additional cost to 
the States. We have guaranteed in this 
proposal that they not be given addi-
tional costs. 

That is a summary of the amendment 
as it is drafted. 

What does it mean for my State? It 
means that all the Medicare bene-
ficiaries in my State, everyone over 65, 
does get this very substantial cata-
strophic benefit, as well as the dis-
counts. 

It also means that 47 percent of the 
senior Medicare beneficiaries in my 
State will fall into the category of 200 
percent or less of poverty and will have 
all of their drug costs paid. 

Obviously, the choice we have to 
make is a difficult choice. We can do 
what is possible. Politics is the art of 
the possible, and I think all of us who 
have served in public office know that 
politics is the art of the possible. 
Maybe the possible plus 10 percent, but 
it is not a whole lot more than that. 
We need to get 60 votes. We need to get 
a prescription drug benefit that is un-
derstandable, that is straightforward, 
that is an add-on to the Medicare Pro-
gram, and that is what we have pro-
posed. 

We can do what is possible and adopt 
this amendment or we can take the ap-
proach that the perfect is the enemy of 
the good and that we are basically not 
going to go home with anything. We 
will continue to tell the senior citizens 
of our States that we were not able to 
come up with anything and give them 
excuses. 

I hope very much the Senate will not 
take that latter course. I hope the Sen-
ate will embrace this amendment and 
move ahead so that we can, in fact, de-
liver a prescription drug benefit. The 
time is well passed for us to do this. I 
believe it is very important work that 
we need to get accomplish.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized. 

Mr. GRAMM. I thank the Chair for 
the recognition. Mr. President, I hope 
people who are following this debate 
realize that we are having a debate 
about politics; that this is a debate 
about the next election; that this is 
hardly a debate about Medicare. 

How extraordinary it is that we are 
here talking about an entitlement pro-
gram that represents the largest single 
commitment of Federal spending in 37 
years, one program that will cost in 
and of itself more than defending the 
national security of the United States. 
Yet no bill has ever been reported out 
of committee. 

This was a process from beginning 
until end—and I hope we are approach-
ing the end—that was designed to fail. 

It was designed to fail because we did 
not follow the normal procedure; we 
did not report a bill out of committee. 
We violated the budget. So, therefore, 
by not reporting a bill out of com-
mittee and by violating our own budg-
et, it means that each of these pro-
posals that are made have to get 60 
votes. 

We have already had one proposal 
that had we followed the regular order, 
the normal procedure of the Senate, 
would have already been adopted. 

I have to note that basically what is 
going on is a political debate. One of 
the issues I find alarming about this 
debate is that it is obvious that some 
people believe the way to win the polit-
ical debate is to spend money. I wish to 
remind my colleagues of a little his-
tory. 

In 1999, we had a report of the Bipar-
tisan Commission on the Future of 
Medicare. Senator BREAUX from Lou-
isiana was the chairman. We had a 
clear majority of Members who were in 
favor of the recommendations for re-
form, but we had to have a super-
majority of 11 Members to make a rec-
ommendation to the Congress and to 
the President. 

That bill would have funded prescrip-
tion drugs with the savings that we 
would have obtained by reforming 
Medicare. Until the last minute, it 
looked as if we would get the 11, but 
President Clinton had his four ap-
pointees all vote no. 

When that happened, President Clin-
ton held a press conference and re-
leased a program and said: If you would 
give me $168 billion, I can fund pre-
scription drugs for American seniors. 
That was in 1999. 

Then in the year 2000, the Senate de-
bated a proposal, that Senator Robb 
was the sponsor of, that basically said 
if you will give us $242 billion, we can 
provide prescription drugs for Amer-
ica’s seniors. 

Then last year, Senator BAUCUS said 
we could fund a program that meets 
every need that the American people 
have, all the needs of our seniors, for 
just $311 billion. 

Then when we wrote a budget, the 
Democrat proposal in the Budget Com-
mittee, which was never adopted by the 
Senate, and we were told—actually $168 
billion, $242 billion, $311 billion—that is 
not enough, we need $500 billion. Then 
on the bill on which we did not waive 
the budget point of order last week, we 
were told that it would require $600 bil-
lion.

When we fill up the gaps, when we 
project out for 10 years, we have been 
seriously debating on the floor a pro-
posal that would spend a trillion dol-
lars, that has never been reported by 
any committee, that has never had a 
systematic consideration by a com-
mittee of the Senate, and that was de-
signed from the beginning to fail. 

I wish to conclude by making the fol-
lowing points: The proposal by Senator 
GRAHAM of Florida and Senator SMITH 
of Oregon that is before us, that we are 

going to vote on in the morning, is 
being sold as a catastrophic coverage 
proposal that is quite similar to a pro-
posal that Senator HAGEL, Senator EN-
SIGN, and I offered that got over 50 
votes. 

I would like my colleagues to under-
stand that this proposal is nothing like 
our proposal. It is better than the 
original Graham-Miller proposal, it is 
more affordable, but it is not the pro-
posal that Senator HAGEL, Senator EN-
SIGN, and I made. Our proposal said 
that we can set up a simple program 
where every senior in America will be 
able to engage, through a private com-
pany, in buying pharmaceuticals com-
petitively so that we can bring down 
the cost of pharmaceuticals between 20 
and 40 percent for everybody. 

Then we had a stop loss, a maximum 
out-of-pocket expenditure, that for 
moderate-income seniors was about 
$100 a month. They would be spending 
that $100 a month through these pri-
vate companies that would be pur-
chasing pharmaceuticals competi-
tively, and they would be spending 
their own money and therefore would 
be cost conscious. When they reach 
that $100 a month and the Federal Gov-
ernment starts picking up the cost, 
they have already entered into a situa-
tion where they are buying pharma-
ceuticals competitively. 

Secondly, we did not have the same 
stop loss for everybody. One of the rea-
sons the bill before us costs $400 billion 
over 10 years and provides such little 
coverage is that Bill Gates has the 
same stop loss that my mother has. 
Ross Perot has the same stop loss that 
the poorest recipient of Medicare in 
America has. This is not at all like the 
Hagel-Ensign bill, where the stop loss 
was dependent on one’s income. 

I remind my colleagues that was an 
affordable proposal. It was the only 
proposal that we have voted on that 
was within our budget, for the simple 
reason that it put the money toward 
helping the people who needed the help 
the most. 

The problem with all of these other 
proposals is that for every 10 people 
they help, 8 people do not need it. We 
are displacing massive amounts of pri-
vate health insurance in the name of 
helping people who do not have health 
insurance. The advantage of the Hagel-
Ensign proposal, the reason it was 
within budget and these other pro-
posals are not, is that it put the focus 
of attention on helping people who fell 
into two categories. Either they had 
relatively low income and substantial 
drug bills, or they were moderate and 
upper income with astronomical drug 
bills. In either case, they got help. But 
if their drug bills are low relative to 
their income, they did not get help 
and, quite frankly, people who have in-
comes and retirement that run into the 
hundreds of thousands of dollars and 
have private health insurance are not 
the people in need. It is the people who 
do not have health insurance and who 
are having a very difficult time with 
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paying for their pharmaceuticals who 
need help. 

I hope this amendment will be re-
jected. When we do not have enough 
unity of purpose to pass a bill out of 
the committee of jurisdiction, in this 
case the Finance Committee, we should 
not be engaged in a political exercise 
on the floor where we are literally 
committing ourselves to a trillion dol-
lar expenditure over the next 10 years. 
We are talking about the largest com-
mitment of money that this Nation has 
undertaken in 37 years, and yet there is 
no substantial bipartisan agreement. 
Every proposal is tailored to some po-
litical constituency. We are dealing 
with a process that was designed to fail 
by not reporting a bill out of com-
mittee, by not staying within budget 
and, therefore, having to get 60 votes. 
So my own opinion is that the sooner 
this charade ends, the better off Amer-
ica will be. 

Let the record show there has been 
only one proposal that was within 
budget. There has been only one pro-
posal that was fully funded by the 
budget and that was logically con-
sistent, that encouraged efficiency and 
economy and met the needs of the peo-
ple who need the help the most, and 
that was the Hagel-Ensign bill. 

I urge my colleagues to reject the 
amendment that is currently pending 
before the Senate. We are going to vote 
tomorrow. It has a budget point of 
order. It is $100 billion above the budg-
et. When we adopted this year’s budget 
last year, we said we were going to 
spend up to $300 billion on providing 
prescription drug assistance. This 
amendment, by the most generous 
scoring that can be made, costs $400 
billion. I urge my colleagues, do not 
waive the budget point of order, sus-
tain the budget process, and reject this 
amendment. 

I yield the floor.
The PRESIDING OFFICER (Ms. 

CANTWELL). Under the previous order, 
the Senator from Nevada is recognized. 

Mr. ENSIGN. Madam President, I 
wish to talk about the Graham-Miller 
amendment for prescription drugs. 
First, I compliment the people who 
have been working on it. We think they 
are at least going in the right direc-
tion. They have adopted some of the 
parts of the bill that Senator HAGEL 
and I had proposed, but I believe there 
are some fundamental flaws in the 
amendment as currently drafted. 

I was in a working group yesterday. I 
tried to point out some of these flaws, 
and I want to point those out on the 
floor because I think these are very im-
portant issues that we get fixed in any 
prescription drug bill that we eventu-
ally, hopefully, pass out of the Senate 
and someday get to the desk of the 
President. 

In the Graham-Smith amendment, 
for the people above 200 percent of pov-
erty, they use the catastrophic bill; 
they use basically what Senator HAGEL 
and I had talked about, where seniors 
pay out of pocket for the first x dollar 

figure and then above a certain dollar 
figure the Government would step in 
and take care of the costs. 

The problem is in the category of 
people below 200 percent of poverty, 
they basically give them full coverage 
with very little expected of the sen-
ior—only $2 for generic drugs on a 
copay and $5 for name brand drugs. 
Those seniors in that income category 
are not going to be held accountable. 
That is not enough money out of pock-
et to affect their behavior, in my opin-
ion. The reason they have to be held 
accountable for the behavior is because 
we do not want people abusing the sys-
tem and taking drugs. 

People say, well, these are prescrip-
tion drugs. Why would anybody just 
get prescriptions? I happen to be a vet-
erinarian by profession and have 
worked with people coming in with 
their pets. Talk to any pediatrician, 
any family practitioner in human med-
icine, it does not matter, they will tell 
you that people come to them, however 
they are feeling, if they are feeling ill, 
regardless of whether they need anti-
biotics, they expect them or they ex-
pect some kind of a prescription. With 
children in this country, we understand 
when their parents bring their kids to 
the doctor for an ear infection—almost 
all of those ear infections are caused by 
viruses.

Viruses do not respond to antibiotics, 
yet almost every time when somebody 
walks out of the doctor’s office for 
their kids’ ear infection, that child is 
put on antibiotics. It is one of the rea-
sons we have so many drug-resistant 
secondary bacterial infections in ear 
infections—because we treat with anti-
biotics. The virus is there, it kills nor-
mal-growing bacteria, and you get a 
secondary bacterial infection, which is 
a reason that a lot of kids need to have 
tubes put in their ears, along with all 
kinds of other problems. 

It is the same problem with a lot of 
seniors. If you are sick, you go to the 
doctor—you have a virus, whatever it 
is; you have a complaint, you expect to 
get better. A lot of times, physicians 
will prescribe medicine simply as a pla-
cebo effect. They know if I do not give 
this person something, they will go to 
another doctor. If the person is paying 
out of pocket, there is some incentive 
to ask the questions: Do I need these 
medications? Can I get a better price? 
Maybe I should buy the generic. The 
only difference between $2 and $5, ge-
neric versus brand name, is not nec-
essarily that great incentive, but if 
they paid the first dollars out of their 
pocket, which is what our bill required, 
based on income—a sliding scale based 
on income—they would pay the first 
dollars out of pocket. 

For instance, somebody who made 
around $15,000 to $17,000 a year under 
our bill would pay, on average, $100 to 
$120 a month out of pocket. After that, 
other than a small copay, the Govern-
ment would pick up the costs. That 
person with diabetes, taking five or six 
different drugs, would have gotten the 

help they need without losing all of 
their assets. Right now, they get no 
help, and our bill would have given 
them the help. 

Because we had some complaints 
about our bill—that if you make $1 
more than $17,700 a year, you went 
from a maximum out-of-pocket ex-
pense of $1,500 to $3,500—we are trying 
to build more of a gradual scale into 
our bill so there will not be the dra-
matic dropoffs. We are also trying to 
put some of the money and give low-in-
come seniors a little more help under 
our bill. We think we will be able to do 
this and still be within the $300 billion 
budget. 

What is important about being in the 
$300 billion budget? The fact is, unless 
we are within $300 billion, we are vio-
lating the budget we set up. That is the 
reason it needs a 60-vote point of order. 
If our bill were reported out, if it were 
done properly, if we would take our 
bill, report our bill out of committee, 
and take all of the bills that have been 
voted on, report them out of com-
mittee, our bill is the only one that 
could become law because it is the only 
one that only would have needed 51 
votes. Our bill got 51 votes. 

The bill tomorrow that will be voted 
on, from what I understand, will only 
get 54 or 55 votes and therefore will not 
be able to waive the budget point of 
order. 

If the majority leader would take our 
bill to the Finance Committee, let that 
bill be reported out of the Finance 
Committee, we actually could have 
this process go forward. Our bill, with-
in the budget, would not need the 60 
votes. It does not seem as though any 
proposal will get the necessary 60 
votes. So let’s work together, go 
through the process, through the Fi-
nance Committee, and report out a bill 
like this. We are willing to work with 
people on the numbers. As long as we 
can fit within the $300 billion budget 
number, we will not have to get the 60 
votes and we can get a bill reported out 
of the Senate. 

If we want to look at seniors this 
next year and say, we are really going 
to be helping you, I believe our pro-
posal should get serious consideration 
from people. For those seniors who 
truly need the help, I don’t believe we 
should look at them, especially with 
the November elections coming up, and 
say, sorry, politics got in the way 
again. 

The Republicans are blaming Demo-
crats, Democrats are blaming Repub-
licans, and the bottom line is seniors 
are not getting the help they need. I 
truly believe we need to give the sen-
iors some prescription drug benefit. 
However, I also believe we need to do it 
in a fiscally responsible way for the 
young people in the United States. If 
we do not do that, we will regret it in 
the future. Let’s work together on this 
and pass a real prescription drug ben-
efit that we can afford. 

I yield the floor. 
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The PRESIDING OFFICER (Ms. 

CANTWELL). The Senator from Massa-
chusetts. 

Mr. KENNEDY. I understand I have 
10 minutes. I yield myself 9 minutes. 

I have had the opportunity to spend a 
good deal of time in the Senate over 
the past days and had the chance again 
this afternoon to listen to many col-
leagues describe what is before the 
Senate. I have listened to the recent 
comments of my friend from Texas, 
saying this is just all about politics, 
and others saying we cannot consider 
the proposal of Senator GRAHAM or 
Senator SMITH because of gaps and 
loopholes. I have heard a great deal of 
characterization of what is before the 
Senate. 

What is before the Senate is an op-
portunity to make a very important 
downpayment for the seniors of this 
country, in a partial fulfillment of the 
promise we made to them in 1965 when 
we passed Medicare. That was a solemn 
pledge to the senior citizens of this 
country that said, play by the rules, 
pay into the system, and you will have 
health security when you retire. 

That was the commitment. That is 
what everyone remembers. And I had 
the opportunity of being there. Our 
majority leaders, our minority leaders, 
those in support of that program made 
that commitment to the American peo-
ple. They made it to the workers at 
that time and to the parents and to the 
grandparents of that time: Health secu-
rity will be yours. 

We all have an opportunity now to 
travel back to our hometowns and to 
listen to our seniors. Anyone who does 
that knows that we are failing that 
commitment every single day. Why? 
Because we provided hospitalization 
and we also provided physician serv-
ices, but we have not provided prescrip-
tion drugs. That is something we all 
understand. No one can say to our sen-
ior citizens: We have met our responsi-
bility to you. 

If we do not pass a good benefit pack-
age here, we are continuing to fail our 
senior citizens. 

That may be described as politics to 
the Senator from Texas, and it can be 
described as $400 billion by the Senator 
from Nevada. Our proposal that pro-
vided the comprehensive care, where 
we got 52 votes and if we would have 
had 8 votes from our Republican 
friends, we would be on our way to con-
ference this evening to try to guar-
antee that kind of protection. But no, 
we say we cannot do that. Then all 
afternoon, we had hearings about gaps 
in this proposal or that proposal. If you 
go from approximately $800 billion 
down to $400 billion, you are going to 
find out that you are not going to have 
the same benefit package. And if that 
is what you want on that side to agree 
to, we will agree to that. But I tell you 
something else we agree to: We make 
our commitment when we get this 
passed, and passed with the help of 
some courageous Republicans, we are 
not stopping there; we are coming back 

and we are going to complete the job. 
That is our commitment to the seniors 
tonight and tomorrow, that this is a 
downpayment. But it is only the begin-
ning, no matter how concerned you are 
about why we are considering this leg-
islation on the floor of the Senate. 

I was here for 4 of the last 5 years 
when we could never get this bill out of 
the Finance Committee—buried, bur-
ied, buried by Republican leaders on 
the floor of the Senate and leaders on 
the Finance Committee. Finally, we 
have a courageous Democratic leader 
who puts this before the Senate. 

Then we hear: Oh, no, we cannot con-
sider that because that is politics. 
What was political was denying the 
ability for the Senate to consider this 
over the period of the last 4 years.
Where have you been? Where have you 
been? 

I can tell you where we are. I can tell 
you where BOB GRAHAM is, and Senator 
SMITH is, and that is here tomorrow 
and they are going to be saying: This is 
a downpayment. This doesn’t do all the 
job. We all want to have a better ben-
efit package, but we are denied that op-
portunity. We were denied that by the 
failure of the votes on that side; make 
no mistake about it. 

Who are the people we are talking 
about? We are talking about, as has 
been described earlier in this debate—
we are talking about the greatest gen-
eration, those who have fought in 
World War II, who have come back, and 
are now in their golden years. Those 
are the people we are talking about. 
That is what is at issue here. Are we 
going to meet our responsibility to 
men and women who fought in World 
War II, fought in the Korean war, 
some, perhaps, could even be qualified 
from the Vietnam war—men and 
women who brought the country out of 
the Depression, served, and built the 
Nation to the great Nation it is; and 
they need prescription drugs. And we 
are rattling around down here won-
dering how we gain political advan-
tage. That is what is motivating those 
of us on this side, to meet that respon-
sibility, Senator. 

We heard the same arguments I heard 
when we were battling Medicare. I have 
read the history and we heard the same 
arguments when they were passing So-
cial Security: We cannot do it. We 
should not do it. We can’t make that 
kind of commitment. Medicare was the 
exact same thing: We can’t afford it. It 
is socialized medicine. I haven’t heard 
about socialized medicine out here 
since 1994 when we were debating a 
comprehensive health care program. I 
have not heard socialized medicine, but 
that is what we were talking about in 
the Medicare debate. They spared us 
that, but they still bring it up in oppo-
sition. And I don’t question that be-
cause that side of the aisle was opposed 
to Medicare, and they were opposed to 
Social Security. Are we in any doubt 
they are opposed to this endeavor? 

Tomorrow, make no mistake about 
it, this will be the key vote in terms of 

prescription drugs. I wish we were back 
to the time that we were considering 
the more comprehensive program that 
made sure we were going to attend to 
all the needs of our senior citizens, all 
of those needs. That is what we ought 
to be doing, but we cannot do it be-
cause we have been defeated on that. 
But we are not giving up. We are com-
ing back again. We are making the 
commitment, if we are able and suc-
cessful, to get this downpayment. It 
will make an important difference to 
the quality of lives for millions of our 
senior citizens. 

Look what the CBO talks about. The 
program will reach almost half—49 per-
cent of our neediest senior citizens, and 
for those above the $3,300—another 15 
percent. If you add those together, it is 
virtually two-thirds of all of our sen-
iors. We wish it were 100 percent, but 
they wouldn’t give us the eight votes. 
This is two-thirds. It may not have all 
the benefits, let alone the other advan-
tages in terms of the lower discount 
rates that will benefit those even in 
that third. But it is a sincere effort, 
the best effort that could be done over 
the period of these last 2 days, to try to 
continue this battle and continue the 
struggle. 

That is what this is all about. We re-
ject those who say this is not the time, 
this is not the place. I listened with 
great interest to those who were de-
fending the program that was advanced 
earlier last week. That had a drug pro-
gram for $330 billion, and they are try-
ing to compare that to the one that 
was introduced by Senator GRAHAM, 
saying it was more comprehensive, it 
was more complete, it would provide 
our seniors with better services? Then 
why didn’t the seniors support it? That 
is our simple answer. Why didn’t the 
seniors support it? You couldn’t get 
the support because it failed to do that. 

We welcome the fact that the senior 
organizations support the Graham-
Smith program. They supported our ef-
forts a week ago when we were trying 
to get the comprehensive program. 
Over the period of these last days, they 
have looked the range of different op-
tions being proposed. These groups 
that represent seniors understand what 
is at risk and what opportunities lie 
before us now, and they are supporting 
our efforts to get this downpayment. 

When we get this downpayment, that 
is what it will be. It will be a downpay-
ment. We will hear voices continuing 
to harp on the other side that would 
really like to take even more hundreds 
of billions of dollars and give it to the 
wealthiest individuals in this country 
and reduce their taxes, but this is 
about making sure that we are going to 
walk the walk and give to our senior 
citizens that same kind of prescription 
drug program that my friend PHIL 
GRAMM has, right over here, in the well 
of the Senate. He has a comprehensive 
program. He pays about a 25-percent 
copay on his program. Every Member 
of the Senate has it. 

Should we retreat on a commitment 
to try and do for the people of this 

VerDate Jul 25 2002 05:11 Jul 31, 2002 Jkt 099060 PO 00000 Frm 00046 Fmt 4637 Sfmt 0634 E:\CR\FM\G30JY6.092 pfrm15 PsN: S30PT1



CONGRESSIONAL RECORD — SENATE S7551July 30, 2002
country what the Members of the Sen-
ate have already done for themselves? I 
say vote for the Graham proposal. We 
will make the commitment that this 
will be a downpayment and we will see 
the day when our senior citizens will be 
able to raise their heads high and know 
they will not have to fear when they 
hear from their doctors that they need 
prescription drugs in order to live a 
healthy and happy life. 

I think the time has expired. 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. 
Mr. KENNEDY. I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. REID. Madam President, I ask 

unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

TRADE ACT OF 2002—CONFERENCE 
REPORT—MOTION TO PROCEED 

Mr. REID. Madam President, I move 
to proceed to the conference report to 
accompany H.R. 3009, the Trade Act of 
2002, and ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The question is on agreeing to the 
motion. The clerk will call the roll. 

The assistant legislative clerk called 
the roll.

Mr. NICKLES. I announce that the 
Senator from North Carolina (Mr. 
HELMS) is necessarily absent. 

I further announce that if present 
and voting the Senator from North 
Carolina (Mr. HELMS) would vote ‘‘no’’. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 66, 
nays 33, as follows:

[Rollcall Vote No. 198 Leg.] 

YEAS—66 

Allard 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Cantwell 
Carper 
Chafee 
Cleland 
Cochran 
Collins 
Craig 
Crapo 
Daschle 
DeWine 

Domenici 
Edwards 
Enzi 
Feinstein 
Fitzgerald 
Frist 
Graham 
Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchinson 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Kyl 

Landrieu 
Lieberman 
Lincoln 
Lott 
Lugar 
McCain 
McConnell 
Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Nickles 
Roberts 
Santorum 
Smith (NH) 
Smith (OR) 
Specter 
Thomas 
Thompson 
Voinovich 
Warner 
Wyden 

NAYS—33 

Akaka 
Boxer 
Byrd 
Campbell 
Carnahan 
Clinton 

Conrad 
Corzine 
Dayton 
Dodd 
Dorgan 
Durbin 

Ensign 
Feingold 
Harkin 
Hollings 
Leahy 
Levin 

Mikulski 
Murkowski 
Reed 
Reid 
Rockefeller 

Sarbanes 
Schumer 
Sessions 
Shelby 
Snowe 

Stabenow 
Stevens 
Thurmond 
Torricelli 
Wellstone 

NOT VOTING—1 

Helms 

The motion was agreed to.
The PRESIDING OFFICER. The 

clerk will report. 
The legislative clerk read as follows:
The committee of conference on the dis-

agreeing votes of the two Houses on the 
amendment of the Senate to the bill (H.R. 
3009), to extend the Andean Trade Preference 
Act, to grant additional trade benefits under 
that Act, and for other purposes, having met, 
have agreed that the House recede from its 
disagreement to the amendment of the Sen-
ate, and agree to the same with an amend-
ment, signed by a majority of the conferees 
on the part of both Houses.

The PRESIDING OFFICER. The Sen-
ate will proceed to the consideration of 
the conference report. 

(The report will be printed in the 
House proceedings of the RECORD) 

The PRESIDING OFFICER. The ma-
jority leader. 

CLOTURE MOTION 
Mr. DASCHLE. Madam President, I 

send a cloture motion to the desk. 
The PRESIDING OFFICER. The clo-

ture motion having been presented 
under rule XXII, the Chair directs the 
clerk to read the motion. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 
We, the undersigned Senators, in accord-

ance with the provisions of Rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close the debate on the 
conference report to accompany H.R. 3009, 
the Andean Trade bill. 

Harry Reid, Max Baucus, Dianne Fein-
stein, Ron Wyden, Robert G. Torricelli, 
John B. Breaux, Thomas A. Daschle, 
Thomas R. Carper, Blanche L. Lincoln, 
Zell Miller, Charles E. Grassley, Larry 
E. Craig, Phil Gramm, Jon Kyl, Frank 
H. Murkowski, Trent Lott.

The PRESIDING OFFICER. The ma-
jority leader. 

f 

EXECUTIVE SESSION 

NOMINATION OF D. BROOKS SMITH 
TO BE UNITED STATES CIRCUIT 
JUDGE 

Mr. DASCHLE. Madam President, I 
now ask that the Senate proceed to ex-
ecutive session, as provided under the 
previous order. 

The PRESIDING OFFICER. The Sen-
ate will proceed to executive session, 
and the clerk will report the nomina-
tion. 

The assistant legislative clerk read 
the nomination of D. Brooks Smith, of 
Pennsylvania, to be United States Cir-
cuit Judge for the Third Circuit. 

The PRESIDING OFFICER. There 
are now 4 hours for debate, evenly di-
vided between the chairman and rank-
ing member.

The Senator from Pennsylvania. 
Mr. SPECTER. Madam President, it 

is with considerable pride that I urge 

my colleagues to vote to confirm a 
very distinguished Federal judge, D. 
Brooks Smith, now Chief Judge of the 
Western District of Pennsylvania, 
whose nomination is now before the 
Senate for the Court of Appeals for the 
Third Circuit. 

Judge Smith comes to this position 
with an outstanding academic back-
ground, having received his bachelor’s 
degree from Franklin and Marshall 
College in 1973, his law degree from 
Dickinson Law School, and then en-
gaged in the active practice of law for 
8 years before becoming district attor-
ney of Blair County, PA, a populous 
county whose county seat is Altoona. 

He then became a judge of the Court 
of Common Pleas of Blair County in 
1984, serving for 4 years until he be-
came a judge for the United States Dis-
trict Court for the Western District of 
Pennsylvania where he is now the chief 
judge, and for now almost 14 years has 
had very distinguished service there. 

I came to know Judge Smith when he 
appeared before the bipartisan nomi-
nating panel which had been estab-
lished by Senator Heinz and myself, 
and I found him very well qualified and 
have known him on a continuing basis 
rather well over the course of the past 
14 years. I have talked to him on many 
occasions and met with him on many 
occasions, discussing problems of the 
courts administratively, and issues 
that may come before the Judiciary 
Committee. He has been an out-
standing jurist. 

Judge Smith enjoys a unique reputa-
tion among all of the people who know 
him. During his confirmation hearings, 
large groups of people who knew him 
rallied to his defense and came forward 
to attest to his erudition, his scholar-
ship, his good character, and his judi-
cial temperament. 

Certain issues have been raised which 
had delayed the confirmation. One in-
volved a fishing club in which he was a 
member, but that club did not practice 
what is called invidious discrimination 
because it was a social club only. While 
in confirmation hearings for the dis-
trict court, he had said he would resign 
from the club if they did not change 
their membership rules. It was later 
determined in 1992 in an opinion of 
precedential value that the club did 
not engage in invidious discrimination, 
so there was no reason for him to leave 
the club. 

An issue arose on a case, where he 
presided for a relatively brief period of 
time, as to whether there should have 
been an earlier recusal. The matter was 
inquired into, investigated at length by 
former Gov. Dick Thornburgh and 
former Attorney General of the United 
States, and in an elaborate statement, 
he went through the case in detail and 
found, as I concluded as well, that the 
judge had made a timely recusal. 

Some issues were also raised as to a 
speech which Judge Smith made on the 
Violence Against Women Act. He had 
concluded that there was not Federal 
jurisdiction for that particular statute. 

VerDate Jul 25 2002 05:11 Jul 31, 2002 Jkt 099060 PO 00000 Frm 00047 Fmt 4637 Sfmt 0634 E:\CR\FM\G30JY6.094 pfrm15 PsN: S30PT1



CONGRESSIONAL RECORD — SENATES7552 July 30, 2002
I, frankly, disagreed with him about 

his conclusion on that, as lawyers are 
wont to do, even lawyers who become 
judges or lawyers who become Sen-
ators. In fact, the Supreme Court of 
the United States ultimately agreed 
with Judge Smith on the point. 

I mention these issues in passing be-
cause I think they are not worth any 
more comment. The issues were consid-
ered at great length by the Judiciary 
Committee, and in a 12-to-7 vote, the 
Judiciary Committee recommended 
Judge Smith’s confirmation. 

As is well known, Judge Smith’s 
nomination came before the Judiciary 
Committee at a time of considerable 
controversy involving the timing and 
the confirmation of nominees sub-
mitted by President Bush. 

Senator BIDEN, Senator KOHL, and 
Senator EDWARDS all voted to confirm 
Judge Smith in an atmosphere where 
there was, to say the least, at least 
some element of partisanship. 

I only mention those issues. I think 
they do not bear any more comment 
than I have given them. 

When a man such as D. Brooks Smith 
undertakes public service in a Federal 
judgeship, I think it ought to be noted 
that there is a very considerable per-
sonal and financial sacrifice. I thank 
Judge Smith for serving on the Federal 
bench, and I thank all the Federal 
judges for serving on the Federal 
courts which are the pillars of justice 
and the pillars of our democratic soci-
ety. 

Judge Smith has undergone a dif-
ficult period in this confirmation proc-
ess which has taken quite a consider-
able period of time. I compliment him 
for his steadfastness and for his deter-
mination in staying the course and in 
working through on this confirmation.

There is no doubt of Judge Smith’s 
qualifications—his educational back-
ground, temperament, judicial experi-
ence, and experience being a district 
attorney. Judge Smith has a broad 
range of experience. 

The Third Circuit is in desperate 
need of judges. They are in an emer-
gency situation. I ask unanimous con-
sent that a letter from Chief Judge Ed-
ward R. Becker be printed in the 
RECORD at the conclusion of my re-
marks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1) 
Mr. SPECTER. I am confident, based 

on my personal knowledge of Judge 
Smith and his outstanding record, that 
he will be a credit to the Court of Ap-
peals for the Third Circuit. 

I thank my distinguished colleague 
from Utah and my distinguished col-
league from Vermont for permitting 
me to speak at this time.

EXHIBIT 1

U.S. COURT OF APPEALS 
FOR THE THIRD CIRCUIT, 

Philadelphia, PA, July 15, 2002. 
Hon. ARLEN SPECTER, 
Hart Senate Office Building, 
Washington, DC. 

DEAR SENATOR SPECTER: Because the exer-
cise of my responsibility to assure that effi-

cient administration of justice for over 21 
million Americans within the Third Judicial 
Circuit is being seriously impaired by the 
current impasse in the Senate over judicial 
nominations, I feel constrained to cry out. A 
total of eleven—yes eleven—judges within 
the Third Circuit, whose presence is des-
perately needed, would, I believe, have been 
confirmed and entered on duty but for the 
impasse. 

Let me begin with the United States Court 
of Appeals for the Third Circuit. But for the 
impasse, Judge D. Brooks Smith would now 
be on my Court, which has three vacancies, 
two of them of long standing. I have sched-
uled him to sit in the early Fall, and we need 
him. We ‘‘borrow’’ judges in 45% of our cases, 
which is too much. But that situation pales 
in comparison with that of the District 
Court for the Western District of Pennsyl-
vania. There are five vacant judgeships on 
that Court; as of September 30, 2002, these 
judgeships will have been vacant for a total 
of 161.7 months. If it were not for the im-
passe, the following judges would likely have 
entered on duty: Joy Flowers Conti, who I 
understand has resigned from her law firm 
partnership, anticipating a July swearing-in-
date (and is now without income); David S. 
Cercone; Terrence F. McVerry; and Arthur J. 
Schwab. The Western District is in desperate 
straits. Motions are piling up, and trials are 
being delayed. 

Other courts within the Third Circuit are 
similarly disadvantaged. Two nominees to 
the Middle District of Pennsylvania are 
awaiting floor votes: John E. Jones, III and 
Christopher C. Conner, both nominated to 
fill vacancies that are well over a year old. 
Two nominees to the Eastern District of 
Pennsylvania, one of the busiest courts in 
the nation, are also being held up: Timothy 
J. Savage and James Knoll Gardner. We also 
have problems in New Jersey where we have 
five vacancies. Stanley R. Chesler and Wil-
liam J. Martini are awaiting floor votes. 
There are also putative nominees for the 
other three vacancies: Jose Linares, Freda 
Wolfson, and Robert Kugler, whose progress 
is obviously being slowed by the impasse. 
Their presence is needed there to take up the 
slack caused by my assignment of Senior 
Judge Alfred Wolin, who had a full docket, to 
handle the mega-asbestos bankruptcy cases 
in Delaware, one of the nation’s most impor-
tant judicial assignments. 

I have always respected the processes of 
the United States Senate. I came to the 
bench from politics, and understand the sen-
atorial prerogatives. I have been tempted to 
speak out before, yet because of my back-
ground, held back. But the current impasse 
is too much even for me, hence this letter. 
As a judge of over three decades of experi-
ence on the federal bench, I understand the 
weighing and balancing process, and I be-
lieve that it is out of all proportion to the 
exercise of senatorial prerogative that these 
eleven nominees (and scores of others) be 
held up so long. I urge you to press my plea 
before your colleagues. 

Sincerely yours, 
EDWARD R. BECKER. 

The PRESIDING OFFICER (Mr. DUR-
BIN). The Senator from Pennsylvania. 

Mr. SANTORUM. Mr. President, I 
thank the Senator from Utah for yield-
ing me some time, and I also thank the 
Senator from Vermont for allowing 
Senator SPECTER and I to speak first 
on this nominee. 

I, too, like Senator SPECTER, am very 
proud tonight to praise the nomination 
of Brooks Smith to the Third Circuit 
Court of Appeals and to congratulate 
the President on an excellent nominee. 

I certainly urge all of my colleagues on 
both sides of the aisle to vote for his 
confirmation. I truly hope they look at 
his record of 17 years of judicial service 
and experience on both the Federal and 
State level. 

He is someone of paramount integ-
rity, someone who is obviously aca-
demically qualified, having been con-
firmed already as a Federal judge some 
13 years ago. He has impeccable creden-
tials academically and professionally 
prior to being a judge, and I think his 
service on both the trial court level 
and the common pleas court of Blair 
County, as well as on the Federal 
bench of the western district, now serv-
ing as chief judge of the western dis-
trict, has been exemplary. 

He is someone who has been a model 
judge, someone who has steered a 
course, as most people who have de-
scribed his nomination, right down the 
center, someone who follows the law 
and is very steadfast to what the role 
of a judge is, which is not to go out and 
make law but simply to serve in the ca-
pacity of meting out justice in a fair 
and equitable way that meets the ex-
pectations of the litigants. He has been 
highly praised by everyone. 

He has gotten a letter of support 
from almost the entire Pennsylvania 
congressional delegation, Democrats 
and Republicans alike. He has been 
rated well qualified by the ABA and 
highly recommended by the Allegheny 
County Bar Association, which is their 
highest rating. Allegheny County is 
the bar where the Western District of 
Pennsylvania is located. He has gotten 
support from every prior U.S. attorney 
from Jimmy Carter on through Presi-
dent Clinton’s appointments to the 
U.S. attorney position in the western 
district. They have all come out in sup-
port of him. 

His colleagues on the statewide 
bench from the supreme court, superior 
court, on down, have written letters of 
support, both Republicans and Demo-
crats alike, for his nomination. 

One of the most disturbing aspects of 
this nomination was what some on the 
far left-wing groups have done to try to 
impeach Judge Smith’s integrity. Sen-
ator SPECTER reviewed the three things 
that have been brought up in a 17-year 
career. Probably the most outrageous 
of all of them is the fact that Judge 
Smith belonged—I know this might be 
shocking to some of my colleagues—to 
a sportsman club that only has male 
members. I know that none of my col-
leagues have ever heard of such a 
thing, but believe it or not most 
sportsman clubs in America, I would 
suggest, have limitations on member-
ships. If anyone is interested in the op-
posite, where sportsman clubs limit 
membership only to women, go to 
www.womensflyfishing.net, and they 
will find 60 organizations where only 
women are permitted to be members. 

At this particular club, the Spruce 
Creek Rod and Gun Club, only men are 
allowed to be members, but women cer-
tainly are allowed on the premises and 
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allowed to use the facilities. They sim-
ply cannot be members of the club. 

This club is a beautiful place. It is 
right in the heart of Pennsylvania. It 
has attracted many people from around 
the country because of its fabulous fly 
fishing. One such person who is an an-
nual visitor, according to his own arti-
cle on the subject, to this limited club 
is former President Jimmy Carter. 

Former President Jimmy Carter goes 
to this club to which Judge Smith used 
to belong. When President Carter was 
President, my colleagues may recall 
the incident when the rabbit attacked 
his boat. That was somewhat of a fa-
mous incident during the Carter Presi-
dency. That happened at the Spruce 
Creek Rod and Gun Club. This is purely 
a social organization. 

When Judge Smith was before the Ju-
diciary Committee, it was unclear 
whether he should continue to belong 
to such an organization. He was con-
firmed nonetheless. He promised at 
that time, when it was unclear whether 
that membership was unethical in 
some respects, that he would try to re-
verse the policy, and if he was unsuc-
cessful he would resign. Subsequent to 
that, in 1992, the judicial code was 
changed and, as Senator SPECTER said, 
this kind of club does not fall into the 
ethical category of invidious. There-
fore, as a result, he was not required 
under the judicial conduct code to re-
sign. 

Nevertheless, he tried for several 
years. Every year at their meetings, he 
would try to have women allowed to 
become members, but he failed. Even-
tually, I think after 9 or 10 years, he 
decided he would give up that quest 
and leave. This was some 5 years ago. 

I understand there are a lot of wom-
en’s groups that are complaining about 
this. To be candid, the complaint 
should be not that he resigned too late 
but that he is not still there trying to 
change it. That, to me, would be legiti-
mate, to say he should have continued 
to stay there to try to get women as 
members. Instead, he gave up the fight, 
as some might suggest, and decided 
simply not to belong. 

I think they have sort of missed the 
point, and the point is—this is ridicu-
lous is really the point. The point that 
he belonged to this club has nothing to 
do with his ability to be a jurist. Prob-
ably the worst aspect of this whole 
thing is it brought up this tenor that 
somehow Judge Smith was anti-
woman. Well, we had the president of 
the NOW organization in his home 
county, Blair County, former Demo-
cratic county commissioner, come to 
the Senate, to the LBJ room. She did a 
press conference talking about how 
Judge Smith, when he was a common 
pleas court judge, did more to help her 
in her role as county commissioner 
than anybody else she met in county 
government, and that he had an excel-
lent record in regard to violence on 
women, and a variety of other things, 
as he did as a common pleas court 
judge. 

Then later on, we heard from mem-
bers of the women’s bar association of 
western Pennsylvania going on at 
length about how Judge Smith was the 
best judge they had to deal with, who 
was the most respectful of women in 
the courtroom, most accepting of 
women in the courtroom. 

This is the most frustrating part for 
the judge, and I know Senator SPECTER 
commented how difficult a process this 
has been for him, to be attacked for 
things that are so spurious and tangen-
tial to this whole process, and trying 
to then frame them for something that 
he has worked all his life to prove that 
he was not. It was really unfair. 

Senator SPECTER went through the 
other two issues that have been high-
lighted. One is a case where he should 
have recused himself earlier. The trust-
ee in the case, the former Attorney 
General and Governor, Richard 
Thornburgh, who said he would have 
been the aggrieved party in the case, as 
it turned out, said, no; that Judge 
Smith handled the case properly and 
forthrightly. The judge who eventually 
was assigned the case commented she 
would have handled the case in the pre-
cise manner Judge Smith handled the 
case. The Securities and Exchange 
Commission looked at this and stated 
Judge Smith did nothing improper. 

There is absolutely nothing there 
when it comes to these ‘‘improprieties’’ 
of Judge Smith on the bench. This is 
reaching. This is trying to find a rea-
son to oppose someone who has an im-
peccable record of service in the judi-
cial community of western Pennsyl-
vania, someone who has been out-
standing in everything he has at-
tempted. He is an incredibly well-quali-
fied person for this position. He has 
done nothing but prove that his nomi-
nation for the Third Circuit is war-
ranted.

I am very hopeful that my colleagues 
again on both sides of the aisle—and I 
thank Senator SPECTER, Senator ED-
WARDS, Senator KOHL, and Senator 
BIDEN for their support of this nominee 
in committee—will be joined by many 
others on the other side of the aisle to 
confirm, as the ABA said, a well-quali-
fied, very solid candidate, for the Third 
Circuit Court of Appeals. 

Mr. LEAHY. Mr. President, I yield 
myself such time as I may consume. 

I ask consent that following me, the 
Presiding Officer recognize the senior 
Senator from Utah; at 7:50 this 
evening, without using time from ei-
ther side, the senior Senator from New 
Jersey be recognized for 10 minutes; 
and then we revert back to whichever 
member of the Judiciary Committee 
sought recognition. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEAHY. Mr. President, the Sen-
ate is debating the nomination of D. 
Brooks Smith to the United States 
Court of Appeals for the Third Circuit. 
This, incidentally, is the 13th circuit 
court nominee to be considered by the 
Senate since the change in Senate ma-

jority and reorganization of the Judici-
ary Committee fewer than 13 months 
ago. That is an average of one court of 
appeals judge a month since the Demo-
cratic majority has been in place. That 
does set a record. 

We voted and confirmed three judges 
yesterday, one a circuit court of ap-
peals judge. There are 10 other judicial 
nominees on the calendar. All have 
been approved on the Democratic side 
of the aisle. We have no objection to 
going forward with votes on them. I 
commend the Senator from South Da-
kota, the majority leader, Senator 
DASCHLE, who worked very hard to 
overcome the Republican objections so 
we can vote on President Bush’s nomi-
nees to the judiciary. 

We set a record on the number of 
courts of appeals nominees who have 
been given hearings and votes. We have 
moved forward, including confirming 
one yesterday, and we will vote on an-
other circuit court nominee tomorrow. 
That will be 13 in less than 13 months, 
plus more than 60 other judicial nomi-
nees for whom we have held hearings or 
on whom we have already voted. This 
seat on the Third Circuit is another ex-
ample of the different ways in which 
the Republican majority and Demo-
cratic majority have proceeded. 

Today’s debate is taking place in 
broad daylight. Under the Democratic 
majority, Judge Smith received a hear-
ing less than 4 months after receipt of 
his ABA peer review. In contrast, 
Judge Cindrich was previously nomi-
nated for the same vacancy on the 
Third Circuit by President Clinton. He 
sat there for 10 months. You may won-
der what happened at his hearing. He 
never got a hearing. You may wonder 
what happened on his vote. He never 
got a vote. He was never allowed a 
hearing; he was never allowed a vote. 
Four months after Judge Smith came 
up with his ABA papers, we had a hear-
ing. 

This is one of the many court of ap-
peals vacancies for which President 
Clinton nominated qualified and mod-
erate nominees but the Republican ma-
jority would not allow a vote—neither 
a hearing nor a committee vote. 
Bonnie Campbell, Allen Snyder, and so 
many others—I am sure they have not 
been treated as fairly as Judge Smith’s 
nomination. 

It is not enough to say some of the 
Republicans did not want those judicial 
nominees to be confirmed. I will vote 
against this nominee. I am the Chair-
man of the Committee. I could have re-
fused to hold a hearing on Judge 
Smith. I could have refused to put his 
nomination on the calendar for a vote 
in our Committee. I did not. Even 
though, after the hearing, I made my 
up my mind to oppose this judge, I al-
lowed the Committee to vote on his 
nomination and, if he got a majority 
vote in the Committee, allowed it to 
come to the Senate floor. That has al-
ways been the Democratic practice, 
and a practice that I follow. 

Every Senator, Democrat and Repub-
lican, will vote his or her conscience 
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about the merits of Judge Smith’s pro-
motion to the appellate bench. I do not 
question the conscience of any Senator 
in doing that. While the course charted 
by the Democratic Senate to improve 
the process and hold judicial nominees 
is an honorable, difficult and time-con-
suming course, it is a road not taken in 
many instances by the Republicans in 
the recent past. 

Some nominees, such as Judge 
Smith, are a portrait of contradiction. 
Those on the other side can extol his 
accomplishments and his popularity, 
but they omit his failings. They mini-
mize his troubling record on ethical 
issues and his decisions as a judicial of-
ficer. Some, we heard tonight, may be-
little the genuine concerns raised by 
many and shared by some Members of 
this Senate. I believe they are legiti-
mate concerns. 

As I said, I could have refused to 
allow him to have a hearing. I could 
have refused to allow him to have a 
vote in the Committee. I did not. I do 
have genuine concerns. 

Some on the other side may try to 
castigate or caricature those who ex-
press opinions that are in opposition to 
the confirmation of a nominee. They 
may even choose to vilify those who 
dare to vote against a nominee who 
may be popular but who may be flawed 
in so many important respects. All of 
these contrasting views and accusa-
tions might cause an outside observer 
to wonder what exactly is the truth. 
The fundamental questions are wheth-
er this particular nominee should be 
confirmed, whether he should be pro-
moted to a higher court, and whether 
his record of conduct on and off the 
bench warrants promotion. A lifetime 
appointment to review the decisions of 
other judges is not a right. 

With the Supreme Court hearing 
fewer than 100 cases per year, it is the 
circuit courts that are really the 
courts of last resort for thousands of 
cases each year. These cases affect the 
Constitution, as well as statutes in-
tended by Congress to protect the 
rights of all Americans; for example, 
the right to equal protection of the 
laws, the right to privacy, as well as 
the best opportunity to have clean air 
and clean water, not only for ourselves 
but for our future generations. 

These courts are where Federal regu-
lations will be upheld or overturned, 
where reproductive rights will be re-
tained or lost, and where intrusive 
Government action will be allowed or 
curtailed. They are courts where thou-
sands of individuals have their final ap-
peal in matters affecting their finan-
cial future, their health, their lives, 
their liberty. I believe this record does 
not demonstrate that Judge D. Brooks 
Smith merits this promotion. 

In saying this, I mean no disrespect 
to the senior Senator from Pennsyl-
vania, Mr. SPECTER, who strongly sup-
ported the confirmation of this nomi-
nee, nor disrespect to the nominee who 
is well-liked by many. I genuinely 
mean no harm to Judge Smith, no mat-

ter how we vote tomorrow. He has a 
lifetime appointment and a lifetime 
salary as a Federal judge. It is fair to 
say, however, that this nominee’s 
record is problematic in a number of 
ways. Among my many concerns is the 
fact that Judge Smith’s action creates 
an appearance that is too often be-
holden to special interests. The Federal 
courts are supposed to be an inde-
pendent judiciary that is not beholden 
to anyone—the left, the right, or any 
economic interests. An independent ju-
diciary is the people’s bulwark against 
the loss of their freedom and rights. 

A number of judges and lawyers in 
Pennsylvania have written to the Sen-
ate to support Judge Smith’s confirma-
tion. A number of individuals and 
groups from Pennsylvania and else-
where in the Third Circuit and 
throughout the country have written 
to the Senate, have called and e-mailed 
our office to express their deep con-
cerns about this nomination.

We have heard from many Americans 
who are concerned about Judge 
Smith’s record as a judge, including, 
incidentally, a resolution that was 
passed by the City Council of the City 
of Philadelphia. It was sent to us after 
the vote in the Judiciary Committee. 
It called for his nomination to be re-
jected. 

I am going to put in the RECORD at 
the end of my statement this City 
Council resolution, as well as the opin-
ions of two ethics professors. 

I am disappointed that Judge Smith’s 
record on and off the bench has re-
sulted in this kind of controversy. As I 
reviewed his record as a judge, that 
record raised significant doubts in my 
mind as well. 

The issue for me is whether Judge 
Smith’s record justifies this promotion 
from the lifetime Federal judgeship he 
now holds to the higher lifetime Fed-
eral judgeship. In this case, it is to a 
court that is only one step below the 
Supreme Court. Appellate judges in the 
circuit courts write opinions that be-
come law, affecting all of us, whether 
we live in Pennsylvania, Utah, 
Vermont, or Illinois. I do not believe 
Judge Smith’s record justifies this pro-
motion. 

For one thing, he failed to keep his 
promise to resign from a discrimina-
tory country club. Incidentally, that 
was not a promise that is something 
given in a political statement or to 
somebody in the press in response to an 
impromptu question. This was a prom-
ise Judge Smith made in a sworn state-
ment before the Senate a few years 
ago. He belonged to a discriminatory 
club for more than a decade after he 
swore, after he took an oath, that he 
would quit if the rules were not 
changed to allow women to become 
members, in 1988. 

He stood there, he raised his right 
hand, he swore to tell the truth, and he 
told us that he would resign if women 
were not admitted by 1989. He did re-
sign from this Spruce Creek Rod and 
Gun Club in 1999, 10 years later. 

What do you suppose was the thing 
that finally made him keep his word? A 
cynic would say that a vacancy had 
arisen on the court he wanted to be 
promoted to, and suddenly he thought: 
Wait a minute. I know I swore to re-
sign by 1989—I had a lifetime judgeship 
and why do I have to resign from a club 
I like—but then suddenly, whoops, I 
might be promoted to even a higher 
Federal judgeship, maybe I better dust 
off that promise. I realize I am 10 years 
late, but better late than never. 

I find that extremely troubling. 
We had testimony by his supporters 

in letters that, well, the Spruce Creek 
is just a little fishing club, an itty-
bitty fishing club of no consequence, 
kind of like a shack in the woods where 
a group of male friends might store 
their gear. 

It is not exactly an itty-bitty club. 
This here is the itty-bitty club. 

I have a little farmhouse in Vermont. 
My house probably would fit in the ga-
rage of this itty-bitty club. Look at 
this stately club. The Republicans may 
have missed one thing when they pre-
viously referred to this itty-bitty club-
house, this inconsequential clubhouse 
as ‘‘rustic.’’ Maybe they didn’t realize 
that, because it is such a stately and 
important place, it is on the National 
Registry of Historic Places. 

I bet your home, Mr. Presiding Offi-
cer, is not on the National Registry of 
Historic Places. Mine is not on the Na-
tional Registry of Historic Places. I 
will bet the senior Senator from Utah’s 
home is not on the National Registry 
of Historic Places. But this little no-
consequence, little tiny fishing club, 
the itty-bitty fishing club, is on such a 
prestigious list.

For nearly a century, this itty-bitty 
fishing club has been an exclusive rec-
reational sportsmen’s club that hosts 
its members and guests at its beautiful 
clubhouse. It has dining facilities. This 
itty-bitty clubhouse has fireplaces. It 
has bedrooms for overnight guests. It is 
not just a little bend in the road; it sits 
on hundreds of acres of prime real es-
tate. 

We can joke about it. It is obvious 
that Judge Smith and his supporters 
thought we would not actually go and 
find a picture of the club. I think they 
probably wish that we would not go 
back to his sworn testimony in which 
he promised to resign 10 years before 
he did. But let us be clear about what 
this is. The sports club—it does not 
make a difference whether the sport 
pursued is fishing or golfing. There are 
a number of women’s fly fishing clubs 
attesting to the interest of women in 
that sport, and that is fine. 

If men want to go off and go fly fish-
ing themselves, that is fine. If women 
want to go off and go fly fishing, that 
is fine. But when they have facilities to 
conduct business and when 
businesspeople go there to conduct 
business and that is how you may be 
able to get ahead in the business world 
if you exclude women from it, if you 
say, women, if you want to be in busi-
ness, you are not going to be able to 
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join the moguls of the business or legal 
community here, then it is exclu-
sionary. 

Women anglers who might have a fly 
fishing association could not walk into 
the Spruce Creek clubhouse. They 
could not fish in the stream called 
Spruce Creek that runs through the 
land owned by the club—unless a man, 
who is a member, condescended to in-
vite them. 

Frankly, it does not make any dif-
ference whether you exclude women or 
you exclude African Americans or you 
exclude people of particular religious 
faiths—it is still exclusion. That is why 
it is particularly troublesome that, 
when Judge Smith was up here the last 
time before the Senate seeking a life-
time appointment, he swore in sworn 
testimony to the Judiciary Committee 
and to the Senate of the United States 
that he would resign if he could not 
promptly get the club to change its ex-
clusionary rules. 

Judge Smith did not resign within a 
year, or 2 years, as he had sworn. In 
fact, he did not resign within the time 
that the ethical rules that he was 
sworn to uphold as a judge required. He 
did not resign until 10 years later and 
then only when a new position on a 
higher court for someone from Western 
Pennsylvania opened up and he hoped 
to be appointed to it. 

There is no reasonable, logical expla-
nation for why he waited for more than 
10 years to follow through except that 
one: There is now a vacancy on a court 
that he wanted to go to, the Third Cir-
cuit from Western Pennsylvania. 
Claims that the ethical rules changed 
to allow his continued membership are 
groundless. 

The reason I stress this is that we 
have judicial nominations hearings, 
and the distinguished Senator from 
Utah, the distinguished Senator from 
Illinois, we have all sat in these hear-
ings. You ask for certain commitments 
from judicial nominees because once 
they are confirmed they have a life-
time position.

When a nominee comes before the 
Senate and makes a commitment, we 
must rely on his or her word to honor 
that the promise will be kept. With 
Federal judges that is especially true. 
Once confirmed, they have lifetime ap-
pointments. Impeachment is not a real-
istic way to enforce such commitments 
and, unlike Republicans in the House 
and Senate a few years ago, I have 
never suggested impeachment of Fed-
eral judges. 

If we allow such a promise, whether 
it is about club membership or some 
other issue, to be so flagrantly broken 
with no consequence, then promises 
and assurances to the United States 
Senate will mean very little. I think 
that is a bad precedent. I think that is 
a bad message to send to future nomi-
nees to the courts and to the executive 
branch: just tell us what we want to 
hear and then ignore those commit-
ments without any consequence. 

I cannot think of another occasion in 
which a judicial nominee has promised 

to take specific actions and then been 
confirmed, after failing to keep his 
word. It is true that some judicial 
nominees have been confirmed after re-
signing from a discriminatory club, but 
none have ever been confirmed after 
telling the Senate that they would re-
sign and then failing for years to do so. 
The closest analogy I recall is the 
failed nomination of Judge Kenneth 
Ryskamp to the 11th Circuit, because 
Judge Ryskamp was on notice that 
membership in discriminatory clubs 
was impermissible, but he continued 
his membership in a discriminatory 
club anyway. 

As a district court nominee of Presi-
dent Reagan in 1986, Judge Ryskamp 
admitted that he was then a member of 
the University Club, which had a rule 
against allowing women as members, 
and the Riviera Club, which had no 
race-specific membership rules, but 
which in practice had no Jewish or Af-
rican American members. During his 
1986 hearing, Senator Simon asked 
Ryskamp if he thought he should re-
sign from the University Club, and 
Ryskamp promised the Senate, ‘‘I will 
resign from any club the Committee 
feels is inappropriate.’’ In 1986, he was 
not asked specifically about the Riv-
iera Club, which he later said he did 
not consider to be a discriminatory 
club. He subsequently resigned from 
the University Club, but not the Riv-
iera Club. 

During his nomination by the first 
President Bush to the Eleventh Cir-
cuit, Judge Ryskamp’s two-decade long 
membership in the Riviera Club was 
questioned extensively. For example, 
Senator KENNEDY noted that the fact 
that the Senate had not specifically 
asked Judge Ryskamp to resign from 
the Riviera Club did not lessen his re-
sponsibility to follow the ethical rules 
anyway and resign. I recall that Judge 
Ryskamp told me that he resigned 
shortly before his confirmation hearing 
in March 1991 because his continued 
membership created the appearance of 
impropriety, not because, in his view, 
the Club discriminated. In April 1992, 
the motion to report favorably Judge 
Ryskamp’s circuit nomination to the 
floor was defeated. The subsequent mo-
tion to send the nomination to the 
floor without recommendation also 
failed. 

Unlike Judge Smith, Judge Ryskamp 
never promised to resign from the club 
at issue, although several Senators be-
lieved Judge Ryskamp should have 
done so following his first confirma-
tion. I think it only reasonable that 
Judge Smith’s conduct regarding his 
previous promise to the Senate would 
lead a reasonable person to doubt the 
sincerity of his assurances to the Sen-
ate this year in other areas, as well. 

Breaking a promise to the Senate, or 
misleading the Senate into believing 
that certain action would be taken, is 
an independent yet unusually strong 
reason for the rejection of a judicial 
nominee. I do not think Judge Smith 
should be given a promotion after fail-

ing to keep his word to the Senate. If 
his statements to the Senate in 1988 
were not promises, then he most as-
suredly misled the Senate into believ-
ing he was going to resign, and he did 
not do so within any period that can be 
considered reasonable. On this basis 
alone, I feel I must vote against Judge 
Smith’s confirmation to the Third Cir-
cuit. 

Spruce Creek invidiously discrimi-
nates against women. Prior to his nom-
ination to be promoted to the Third 
Circuit, Judge Smith never informed 
the Senate that he did not have to keep 
his promise to the Senate. He acknowl-
edged in both his 1988 and 2001 Senate 
Questionnaires that the Club violated 
the ethical rules against judges belong-
ing to clubs that engage in invidious 
discrimination. In fact, when Judge 
Smith finally resigned from the Club in 
December of 1999, he told the Club’s 
president that the Club’s men-only 
membership rules ‘‘continue to be at 
odds with current expectations of Fed-
eral judicial conduct.’’ It is only now 
that questions have been raised about 
his very late resignation does he belat-
edly assert for the first time that the 
Club is ‘‘purely social’’ and so the rules 
against discriminatory club member-
ship do not apply. The exception he 
seeks to create would swallow the rule. 
His statements on this point really 
give me pause with respect to how 
Judge Smith would follow the law as 
an appellate judge or whether he would 
seek to bend it to his personal pur-
poses. Public officials should not have 
to be told, repeatedly, not to belong to 
clubs that discriminate. 

We have received a letter from Pro-
fessor Stephen Gillers, the Vice Dean 
of the New York University School of 
Law, observing that the ethical rules 
against discriminatory club member-
ship do not apply to purely private so-
cial clubs that do not allow business or 
professional meetings. However, both 
Professor Gillers and Professor Monroe 
Friedman, a distinguished ethics schol-
ar, have noted that if club members 
can or do sponsor events or meetings at 
the club that are business or profes-
sionally related then the club cannot 
be called purely private and the club’s 
discrimination against membership for 
women is ‘‘invidious’’ within the mean-
ing of the Code of Conduct’s prohibi-
tions. This is true even if women are 
allowed, by the men who belong to the 
club, to attend some or all business and 
professional meetings hosted by the 
club’s members. 

I understand that, in fact, Spruce 
Creek has always allowed members to 
host business and professional meet-
ings at its facilities. We know that 
members have hosted business meet-
ings and gatherings of their profes-
sional colleagues at the Club. The 
President of the Club, who has been a 
member for decades, told Senate staff 
that members can use Club facilities 
for any meetings or occasions they 
want, without any oversight, but he re-
fused to discuss the specific ways the 
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Club is used by members for business 
meetings. 

We also know that the Club’s con-
stitution and by-laws do not discourage 
the members from hosting business, 
professional or political meetings at 
the Club. Women, regardless of their 
standing in the community or in their 
profession, cannot invite their col-
leagues to Spruce Creek for business 
meetings because they are explicitly 
and intentionally excluded from mem-
bership. 

Additionally, according to Professor 
Gillers, Judge Smith had an obligation 
to make sure that the Club maintained 
a purely social purpose, if he was going 
to claim that his membership was ex-
empt from the ethical rules. He could 
not merely assume that it did. There is 
no ‘‘don’t ask, don’t tell’’ exception to 
the ethical rules. Given his previous as-
surances to the Senate and his own ad-
missions up to and including his res-
ignation in 1999, he can hardly assert 
that the Club is ‘‘purely social’’ now, 
as an after-the-fact justification for his 
conduct. He has made no showing in 
support of this belated contention. 

Professor Gillers’ view of this obliga-
tion to inquire is consistent with the 
guidance in the Judicial Conference’s 
Compendium to the Code of Conduct 
for United States Judges. Judge Smith 
also did not follow the Compendium’s 
advice regularly to re-evaluate club 
membership policies and practices. 
Judge Smith also did not seek an eth-
ics opinion from his fellow Federal 
judges about whether the rules against 
discriminatory club membership some-
how exempted this Club to which he so 
badly wanted to belong. 

Judge Smith now says that he did 
not seek an ethics opinion because it 
was so clear to him that the ethics 
rules did not apply to this Club after 
amendments in 1992 that supposedly let 
him off the hook. This is another im-
plausible and self-serving assertion. As 
Professor Gillers noted, the 1992 
amendments to the Code of Conduct for 
United States Judges without a doubt 
strengthened the prohibition against 
discriminatory club membership by 
adopting the language of the ABA code 
referred to in the Senate Questionnaire 
that Judge Smith promised to follow 
when he swore to the Senate that he 
would resign. The only significant dif-
ference is that the rule Judge Smith 
promised to follow in 1988 allowed 
judges one year to get discriminatory 
rules changed or resign, while the 1992 
rule gave judges up to two years, from 
learning of discrimination according to 
the Code’s new, tougher rules, to 
change the club’s practices or resign. 
Yet, Judge Smith did not resign in 
1989, 1990, 1991, 1992, 1993, or 1994. He did 
not resign until a chance for a higher 
position in the Federal courts became 
available in 1999. 

I recall that more than a decade ago 
the Senate Judiciary Committee con-
sidered this issue at length. There was 
testimony from women and men from 
across the country describing the im-

pact of discriminatory private clubs on 
the women and people of color ex-
cluded. From time to time, I suppose, 
reminders of these lessons are nec-
essary. 

In 1990, 2 years after Judge Smith 
was confirmed and promised the Senate 
that he would resign from the mens-
only Spruce Creek Club, the Senate Ju-
diciary Committee passed a sense of 
the Committee resolution on the issue 
of discriminatory clubs. The resolution 
stated that discrimination at clubs 
where business is conducted and which 
intentionally exclude women and mi-
norities is ‘‘invidious’’ and ‘‘conflicts 
with the appearance of impartiality re-
quired of persons who may serve in the 
federal judiciary.’’ The Committee’s 
resolution that was adopted on August 
2, 1990, provides a bright-line rule for 
public officials. It defines the clubs at 
issue as those where members bring 
business clients or professional associ-
ates to the club for conferences, meet-
ings, meals, or use of the facilities. 
Spruce Creek meets this definition. It 
is also obviously a place where con-
tacts valuable for business purposes, 
employment and professional advance-
ment are formed. The Club, by arbi-
trarily and intentionally excluding 
women from membership, practices in-
vidious discrimination as defined by 
the Senate Judiciary Committee. Pub-
lic officials should not have to be told 
repeatedly not to belong to clubs that 
discriminate. 

All judges, no matter how popular, 
have a solemn obligation to ‘‘avoid the 
appearance of impropriety in all activi-
ties,’’ under both the Judicial Con-
ference’s Code of Conduct for United 
States Judges and the ABA’s model 
code. That is because, in the words of 
those codes, ‘‘Public confidence in the 
judiciary is eroded by irresponsible or 
improper conduct by judges. A judge 
must avoid all impropriety and appear-
ance of impropriety. A judge must ex-
pect to be the subject of constant pub-
lic scrutiny. A judge must therefore ac-
cept restrictions on the judge’s conduct 
that might be viewed as burdensome by 
the ordinary citizen and should do so 
freely and willingly.’’ 

This prohibition applies ‘‘to both the 
professional and personal conduct of a 
judge.’’ The Judiciary Committee’s 
club resolution similarly sets a high 
standard of conduct for Federal judges 
in their personal conduct with regard 
to club memberships and association. 
Judge Smith has failed in those obliga-
tions. He may very well be a nice per-
son and courteous to women litigants 
in his courtroom, but that does not ex-
cuse him from following the ethical 
rules that govern his conduct as a life-
time appointee to the Federal courts. 
Ethical rules apply to all judges equal-
ly, regardless of popularity. 

Judge Smith had an obligation to re-
sign from the Spruce Creek Rod and 
Gun Club, both by virtue of his promise 
to the Senate and because of his re-
sponsibilities under the ethical codes, 
and he failed to do so in a timely fash-

ion. His conduct should not be re-
warded with a promotion. 

I would also like to set the record 
straight on one final related point. 
Supporters of Judge Smith have ref-
erenced President Jimmy Carter vis-
iting the Club. According to Carter’s 
memoirs, however, one time in the late 
1970s President Carter and the First 
Lady were invited by the ‘‘Spruce 
Creek Hunting and Fishing Club for a 
day of fishing on a portion of their 
leased stream.’’ That day, they met the 
man who actually owned that parcel of 
land and thereafter they visited and 
stayed at his farm, not the Club. The 
chapter in his book called ‘‘Spruce 
Creek’’ relates to the creek, not the 
Club. There is no evidence that Presi-
dent Carter has ever endorsed the 
Club’s intentional, invidious discrimi-
nation against women. 

Judge Smith failed to recuse himself 
promptly from conflicts of interest. I 
am also concerned about Judge Smith’s 
late recusal, or disqualification, in two 
cases involving his substantial finan-
cial investments. According to two dis-
tinguished professors of legal ethics, 
Professor Gillers and Professor Fried-
man, Judge Smith also violated ethical 
rules due to his late recusal from the 
Black cases, a 1997 investment fraud 
case and a related 1999 criminal case. 
This is because it is undisputably true 
that Judge Smith and his wife had sub-
stantial investments (valued at be-
tween $200,000 and $500,000 together) in 
the bank or holding company that 
faced significant financial liability in 
those cases and because his wife also 
worked at the bank. 

In one of those cases, Judge Smith 
waited five months to recuse himself. 
In the other case, he waited about a 
week to recuse himself after realizing 
that the bank was involved, but he 
issued significant orders in the inter-
vening period. In both cases, Judge 
Smith revealed only his wife’s employ-
ment at the bank to the lawyers in the 
cases. He never disclosed their substan-
tial financial investments to the law-
yers in either the civil or the criminal 
case. Judge Smith contends that he 
was not required to recuse himself but 
did so only in ‘‘an abundance of cau-
tion.’’ He also contends, basically, that 
nobody was harmed by his late recusal. 

In the opinions of two ethics experts, 
however, Judge Smith was required to 
recuse himself from any case in which 
the judge or his spouse has any interest 
that could be substantially affected by 
the outcome of the case, in accordance 
with the rules passed by Congress in 28 
U.S.C. § 455 (a) and (b) (4), and with 
cases of the Supreme Court and Third 
Circuit. These rules against conflicts of 
interest, which are intended ‘‘to avoid 
even the appearance of partiality,’’ are 
largely self-enforcing. Parties may not 
know that a judge has substantial fi-
nancial investments affected by the 
case and may not move to disqualify a 
judge unless the judge fully discloses 
such information. Judge Smith, again 
reading ethical rules narrowly, did not 

VerDate Jul 25 2002 05:11 Jul 31, 2002 Jkt 099060 PO 00000 Frm 00052 Fmt 4637 Sfmt 0634 E:\CR\FM\G30JY6.105 pfrm15 PsN: S30PT1



CONGRESSIONAL RECORD — SENATE S7557July 30, 2002
do so. Such facts do not give one con-
fidence in his conduct on the bench. 

I do think this Senate should take se-
riously a lifetime appointee’s failure to 
follow ethical rules, in this area and 
others, such as discriminatory club 
membership. It is problematic to con-
firm someone to the Court of Appeals 
who would read the ethical obligations 
so narrowly. This is especially so be-
cause, under the structure of the Fed-
eral courts, it is the circuit court
judges who preside over ethics com-
plaints against lower federal judges. I 
do not think those who read such rules 
narrowly should be elevated and given 
that special responsibility. 

Judge Smith’s remarks as a Federal 
District Court judge: Another trou-
bling area is Judge Smith’s insensitive 
and activist speeches. A number of 
these remarks call into question Judge 
Smith’s judgment and fairness. For ex-
ample, as a sitting federal judge he has 
given speeches in which he calls ‘‘legal 
spam’’ cases that affect the rights of 
ordinary Americans, such as cases in-
volving their financial security, social 
security appeals, pension plan collec-
tion cases, and bankruptcy appeals. 
Such a characterization is shocking for 
its insensitivity to the importance of 
such cases to the individuals seeking a 
fair hearing of their claims in federal 
court. It calls into question how seri-
ously Judge Smith has taken his oath 
as judge to administer justice to all 
persons equally and to ‘‘do equal right 
to the poor and to the rich.’’ 

Judge Smith also spoke out in favor 
of parties being required to pay each 
other’s costs in responding to discovery 
requests. That idea—like the idea of re-
quiring the loser in a case to pay the 
winner’s expenses, which he also en-
dorsed has been widely rejected be-
cause it would impose significant fi-
nancial burdens on individuals suing 
corporations, for example, for personal 
injuries caused by a defective product. 
Such a rule could make it impossible 
for individuals to pursue legitimate 
grievances for which Congress has pro-
vided a federal court forum. 

Another concern is Judge Smith’s 
speeches to conservative ideological 
groups in which he basically gives advi-
sory opinions about the constitu-
tionality of federal statutes. For exam-
ple, in 1993, as a sitting judge, he gave 
a far-reaching speech to the Federalist 
Society in which he advised the audi-
ence that the proposed Violence 
Against Women Act (VAWA) was un-
constitutional. He said this landmark 
legislation could not be justified as 
within the power of the federal govern-
ment. He was also very critical of 
Congress’s extensive findings of fact in 
VAWA, calling them a ‘‘promiscuous 
invocation of the Commerce Clause.’’ 
This lack of deference and respect to 
the legislative findings of a co-equal 
branch of government is troubling. 

Judge Smith told the Federalist So-
ciety his own principles for deciding 
such cases: ‘‘First, ask whether the 
subject matter is within the power of 

the national government by express 
delegation in the text of the 
[C]onstitution, or impliedly through a 
historically honest reading of the nec-
essary and proper clause. If not stop!’’ 
Such a subjectively narrow reading of 
the Constitution could ostensibly re-
sult in the overturning of many laws 
intended to protect the rights of indi-
viduals. He assured the Senate at his 
recent hearing that he would not read 
the Constitution so narrowly if he were 
promoted, but in 1988 he also assured 
the Senate that he would resign from a 
discriminatory club the following year, 
a promise he did not keep. I am not 
sure his assurances on the important 
issue of the scope of Congressional 
power should be credited now. 

Similarly, Judge Smith gave a 
speech at the 1997 National Convention 
of the Federalist Society on ‘‘The Fed-
eralization of Criminal Law.’’ In it he 
criticized the invocation of federal ju-
risdiction via the Commerce Clause in 
a ‘‘routine’’ car bombing case under 18 
U.S.C. § 844, as well as the ‘‘rape-
shield’’ amendments to the Federal 
Rules of Evidence which generally bars 
evidence of a rape victim’s sexual his-
tory. Judge Smith took issue with fed-
eral intrusion into these areas of the 
law, stating that using that statute in 
car bombing cases and rules like the 
rape-shield rule reflect ‘‘elitism: a 
mind set on the part of Congress and 
some federal prosecutors that the state 
court systems can’t be trusted to ‘get 
it right’ . . . never mind the text of the 
Constitution.’’ Such statements are 
unsettling. It seems as though Judge 
Smith has a deep distrust that Con-
gress does not follow the Constitution, 
despite the precedent that requires 
judges to give congressional enact-
ments a presumption of constitu-
tionality. 

Judge Smith has also written an arti-
cle endorsing an idea he calls ‘‘benign 
judicial activism’’ in which a judge in-
tervenes early in a case to help reach a 
speedy and just resolution. While this 
idea has superficial appeal, in practice 
this approach may not be so benign. In 
about half of Judge Smith’s more than 
50 reversals, the Third Circuit reversed 
his decisions either to grant summary 
judgment in whole or in part to defend-
ants in civil cases or to dismiss plain-
tiffs’ complaints with prejudice. In a 
number of such reversals which span 
his years on the bench the Third Cir-
cuit took issue with his early interven-
tion in cases in ways that denied plain-
tiffs the opportunity to have their 
cases adjudicated or tried on the mer-
its. Thus, the Court of Appeals to 
which Judge Smith is now nominated 
has repeatedly reversed decisions of his 
which improvidently granted summary 
judgment or dismissals in favor of civil 
defendants, often big, corporate defend-
ants. This pattern, combined with his 
speeches and conduct, raises concern. 

Judge Smith’s participation in semi-
nars at resorts paid for by special in-
terests is problematic. Another area of 
concern is that Judge Smith has at-

tended a large number of educational 
seminars funded by corporations and 
groups with an interest in interpreting 
the law a particular way, in a politi-
cally or ideologically conservative way 
favoring corporate interests. As a sit-
ting federal judge, Judge Smith has 
spent more than 72 days on junkets at 
luxury resorts on trips valued at more 
than $37,000 which were funded by cor-
porations and conservative special in-
terest groups. Judge Smith has taken 
three trips to seminars funded by the 
Foundation for Research on Economics 
and the Environment (FREE), which 
promotes ‘‘free market 
environmentalism,’’ opposes environ-
mental regulations, and gives lectures 
on topics like ‘‘Liberty and the Envi-
ronment: A Case for Principled Judi-
cial Activism.’’ He has also taken nine 
trips funded by the Law and Economics 
Center (LEC), which is affiliated with 
George Mason Law School and which 
sponsors seminars with anti-regulatory 
bent on topics like ‘‘Misconceptions 
about Environmental Pollution and 
Cancer.’’ 

My colleague on the Senate Judici-
ary Committee, Senator FEINGOLD, has 
spent a great deal of time trying to ad-
dress the problem of these junkets. The 
current ethical rules do not clearly 
prohibit such judicial education semi-
nars at luxury resorts paid for by spe-
cial interests, and it is difficult for out-
siders to obtain information about who 
is really footing the bill. According to 
one report, however, Judge Smith has 
presided over at least two dozen cases 
involving corporations that funded 
LEC and he is one of the most frequent 
fliers to such seminars. I do think it is 
difficult to maintain the appearance of 
impartiality under such circumstances. 
It is axiomatic that judges must be 
perceived as fair and impartial, and ac-
tually be so, for our system of justice 
to work. I am troubled by Judge 
Smith’s insensitivity to such matters. 

Judge Smith’s reversals for dis-
missing plaintiffs’ claims: I am also 
concerned about the unsettling anti-
plaintiff pattern in Judge Smith’s judi-
cial decisions. Judge Smith’s published 
and unpublished decisions reveal nu-
merous instances in which he has been 
more solicitous to corporations than to 
plaintiffs and pro se litigants. Judge 
Smith has been reversed by the Third 
Circuit dozens of times for denying 
plaintiffs the opportunity to try the 
merits of their cases. In cases involving 
personal injuries, toxic torts, employee 
rights, and civil rights claims by pris-
oners, Judge Smith has been reversed 
for improvidently granting defendants’ 
motions for summary judgment, pre-
maturely dismissing plaintiffs’ com-
plaints, and inappropriately denying 
motions for injunctive relief without 
giving the plaintiffs a hearing. 

Overall, Judge Smith has been re-
versed 51 times, including 18 unpub-
lished reversals, in 14 years. In con-
trast, Judge Pickering was reversed 28 
times in 11 years and Judge Barrington 
Parker, one of President Bush’s nomi-
nees who was confirmed last fall, was 

VerDate Jul 25 2002 05:11 Jul 31, 2002 Jkt 099060 PO 00000 Frm 00053 Fmt 4637 Sfmt 0634 E:\CR\FM\G30JY6.106 pfrm15 PsN: S30PT1



CONGRESSIONAL RECORD — SENATES7558 July 30, 2002
reversed nine times in 11 years on the 
district court bench. The Third Cir-
cuit’s reversals suggest that Judge 
Smith’s political philosophy greatly 
influences the outcome in cases before 
him. Of the many problematic rever-
sals and published, as well as unpub-
lished, decisions of Judge Smith on the 
district court, three are particularly il-
lustrative of his approach to claims of 
plaintiffs, but there are many others 
that raise concerns. 

In Metzgar v. Playskool, 30 F.3d 459 (3d 
Cir. 1994), for example, three Reagan 
appointees reversed Judge Smith’s dis-
missal by summary judgment to the 
corporate defendant that had been sued 
for the death of a 15-month-old child 
who choked on a wooden block mar-
keted without a warning label. Judge 
Smith granted summary judgment to 
the corporation on his theory that 
choking is an obvious danger and 
therefore no express warning was nec-
essary. The Third Circuit was ‘‘trou-
bled’’ by Judge Smith’s analysis and 
his reliance on flawed statistics. The 
appellate court concluded that Judge 
Smith should have given the jury a 
chance to consider whether the blocks 
were so obviously dangerous that no 
specific warning was needed for parents 
of toddlers. 

In Wicker v. Consolidated Rail Corpora-
tion, 143 F.3d 690 (3d Cir. 1998), Judge 
Smith was reversed for granting sum-
mary judgment to an employer sued 
under the Federal Employees Liability 
Act (FELA) for injuries caused by ex-
posure to toxic solvents, degreasers 
and paints illegally dumped and buried 
by the employer. Smith granted the 
corporation’s motion for summary 
judgment on the ground that the work-
ers had signed a release settling prior, 
unrelated injury claims against the 
railroad. The Third Circuit reversed 
and held that FELA was intended to 
protect workers in these situations and 
that the releases seized on by Smith 
were invalid. 

In Brown v. Borough of Mahaffey, 35 
F.3d 846 (3d Cir. 1994), Judge Smith im-
providently granted summary judg-
ment to a city that refused to allow 
the plaintiff and his Pentecostal min-
istry access to tent revival meetings in 
violation of their rights under the Free 
Exercise Clause of the First Amend-
ment. The city had intentionally 
locked a recently-erected gate to im-
pede access to the Christian revival 
meetings. Judge Smith concluded erro-
neously that these actions, even if 
manifesting anti-Christian bias, did 
not constitute a substantial burden on
the exercise of their religion. The 
Third Circuit reversed, holding that 
Judge Smith’s analysis was ‘‘inappro-
priate for a free exercise claim involv-
ing intentional burdening of religious 
exercise’’ because ‘‘[a]pplying such a 
burden test to non-neutral government 
actions would make petty harassment 
of religious institutions and exercise 
immunity from the protection of the 
First Amendment.’’ The Third Circuit 
completely disagreed with Judge 

Smith’s hostile decision in which he 
stated that the plaintiff’s ‘‘invocation 
of the First Amendment provisions 
guaranteeing religious liberty in so 
glaring a piece of spiteful litigation is 
insulting to the principles protected by 
that constitutional amendment.’’ I was 
shocked by Judge Smith’s rough and 
disrespectful treatment of the legiti-
mate claims of people of faith in this 
case. 

This unsettling pattern created by 
Judge Smith’s judicial decisions, his 
high level of participation in right 
wing, special interest-funded junkets, 
his activist and insensitive speeches, 
his late recusal in cases involving his 
substantial financial interests, and his 
very belated resignation from a dis-
criminatory club create a very unfa-
vorable impression. Judge Smith’s de-
fense to each of these significant prob-
lems seems to be that he actually is a 
fair judge despite the appearance that 
he is not. I am not convinced that his 
record warrants a promotion to a high-
er court. 

Judge Smith’s cramped and self-serv-
ing approach to the ethical rules that 
are supposed to govern federal judges is 
particularly troubling. He seems to 
think he is above the rules. His actual 
record of conduct on and off the bench 
creates a negative impression that is 
not reflected in Judge Smith’s appar-
ent popularity among his friends. I 
have no doubt that Judge Smith is an 
intelligent and charismatic person. 
What his record as a whole, not just as 
a colleague or friend, calls into ques-
tion is his sensitivity, his fairness, his 
impartiality and his judgment. It calls 
into question how seriously he has 
taken his promises and assurances to 
the Senate in the past and recently, as 
well as how seriously he has taken his 
oath as judge to administer justice to 
all persons equally and to do equal 
right to the poor and to the rich. The 
record Judge Smith’s own record of 
performance as a federal judge over 
these past 14 years does not merit his 
promotion to one of the highest courts 
in the land. Based on that record, I will 
vote against confirmation.

My good friend from Utah is waiting 
patiently. I withhold the remainder of 
my time. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, hearing 
my colleague, one might forget that 
this is the U.S. Senate rather than 
some whacky politically correct col-
lege campus—Berkeley on the Poto-
mac. The fact is, this judge is one of 
the most respected judges in all of 
Pennsylvania. He has virtually every-
body in western Pennsylvania on his 
side. He has served 14 years on the Fed-
eral bench and has done a very good job 
in doing so. He is highly respected and 
has the highest rating from the Amer-
ican Bar Association—the gold stand-
ard, according to our colleagues from 
the other side. And he did not break his 
word. 

The fact is, the law was different 
than was explained to him when he ap-

peared before the committee, and it is 
still different than the distinguished 
Senator from Vermont has been mak-
ing out here today. 

I often hear my colleagues talk about 
the Clinton nominees who were left at 
the end of the 106th Congress, but I 
rarely hear them mention the 54 nomi-
nees who were left at the end of the 
Democratic-controlled 102nd Congress 
when George Herbert Walker Bush was 
President. If we are going to waste our 
time looking back on nominations past 
instead of looking ahead, let’s not for-
get the 54 nominees the Democratic-
controlled Senate left at the end of the 
102nd. That is 13 more than the number 
of Clinton nominees left at the end of 
the 106th whom we hear so much about, 
and about 17 of them didn’t have a 
chance anyway. The rest of them there 
were for reasons. Some of them, the 
blue slips weren’t returned by Sen-
ators. You can’t call them up. 

I don’t really think to talk about 
past congressional action on nomina-
tions in any way furthers the work we 
have been doing as a committee. How-
ever, it is difficult to listen to only a 
select portion of what has occurred in 
the past without trying to set the 
record straight. Those Bush 1 nominees 
who were never confirmed are just as 
important as these Clinton nominees 
who have been complained about, and 
there were far more of them than there 
were Clinton nominees left over. It is 
just a matter of fact. Whoever is Presi-
dent, you have some nominees left 
over. But there were a lot more left 
over by Democrats than there were by 
Republicans. 

Let me name some of them: Jay C. 
Waldman of the Third Circuit, nomi-
nated for the Third Circuit; Franklin 
Van Antwerpen, Third Circuit; Lillian 
R. BeVier, Fourth Circuit; Terrence W. 
Boyle, Fourth Circuit, who has been 
sitting here for 14 months, nominated 
again 10 years later; Francis Keating 
II, current Governor of Oklahoma, the 
Tenth Circuit; Sidney A. Fitzwater, 
Fifth Circuit; John G. Roberts, again, 
nominated by the second Bush 10 years 
later, sat there all those months in the 
first Bush, and now he is sitting here 
for 14 months in this administration; 
John A. Smietanka, Sixth Circuit; 
Frederico Moreno, Eleventh Circuit; 
Justin P. Wilson, Sixth Circuit; James 
R. McGregor, Western District of Penn-
sylvania; Edmund Kavanagh, Northern 
District of New York; Thomas Sholtz, 
Southern District of Florida; Andrew 
O’Rourke, Southern District of New 
York. 

There are plenty of names and an 
awful lot more than were left at the 
end of the Clinton administration, and 
with very little justification. They 
have seldom mentioned that the all-
time confirmation champion was Ron-
ald Reagan with 382 judges. He had 6 
years of a favorable party Senate. His 
own party controlled the Senate. He 
got 382 judges through. President Clin-
ton, with the opposition party control-
ling the Senate, with me as chairman, 
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as a member of the opposition party, 
got 377 judges through, virtually the 
same number as the all-time confirma-
tion champion, Ronald Reagan.

Continuing my list of judges: Tony 
Graham, Northern District of Okla-
homa; Carlos Bea, Northern District of 
California; James Franklin Southern 
District of Georgia; David Trager, 
Eastern District of New York; Kenneth 
Carr, Western District of Texas; James 
Jackson, Northern District of Ohio; 
Terral Smith, Western District of 
Texas;, Paul Schechtman, Southern 
District of New York; Percy Anderson, 
Central District of California; recently 
confirmed; Lawrence Davis, Eastern 
District of Missouri; Andrew Hane, 
Southern District of Texas; recently 
confirmed; Russell Lloyd, Southern 
District of Texas; John Walter, Central 
District of California; recently con-
firmed; Gene Vougts, Western District 
of Missouri; Manuel Quintana, South-
ern District of New York; Charles 
Banks, Eastern District of Arkansas; 
Robert Hunter, Northern District of 
Alabama; Maureen Mahoney, Eastern 
District of Virginia; James Mitchell, 
District of Nebraska; Ronald Leighton, 
District of Oklahoma; William Quarles, 
District of Maryland; James McIntyre, 
Southern District of California; Leon-
ard Davis, Eastern Northern District of 
Texas; recently confirmed; Douglas 
Drushal, Northern District of Ohio; 
Christopher Hagy, Northern District of 
Georgia; Lewis Leonatti, Eastern Dis-
trict of Missouri; Raymond Finch, 
Northern District of Vermont; James 
McMonagle, Northern District of Ohio; 
Katherine Armentrout, District of 
Maryland; Larry Hicks, District of Ne-
vada; Richard Casey, Southern District 
of New York; Edgar Campbell, Middle 
District of Georgia; Joanna Seyvert, 
Eastern District of New York; Robert 
Kostelka, Western Northern District of 
Louisiana; Richard Dorr, Western Dis-
trict of Missouri; has had a hearing; 
James Payne, District of Oklahoma, 
confirmed this congress; Walter Prince, 
District of Massachusetts; George 
O’Toole, Jr., District of Massachusetts; 
William Dimetroulas, Southern Dis-
trict of Florida; Henry Saad, Eastern 
District of Michigan—not to mention 
Kenneth Ryskamp, who, like Charles 
Pickering, was voted down in com-
mittee and never received a full Senate 
vote. 

Let me also say I am going to get 
into this because I didn’t think we 
would get down to the point where we 
started talking about a 115-member 
club that is a social club, not a busi-
ness club, and virtually everybody 
knows it. To make that the big brou-
haha that this is supposed to be is just 
almost beyond belief to me. I didn’t 
want to have to talk about that, but I 
will be happy to. 

I rise today to express my strong sup-
port for Judge D. Brooks Smith whom 
the President nominated on September 

10 of last year for the Third Circuit 
Court of Appeals to be confirmed today 
or tomorrow. It has been over 5 months 
since his committee hearing. It has 
been over 60 days since the Judiciary 
Committee reported Judge Smith’s 
nomination favorably to the Senate. I 
am disappointed, however, with the 
treatment Judge Smith is getting from 
those whose well-funded business it is 
to oppose President Bush’s nominees. 

I have warned before of the growing 
power of the extreme left of main-
stream special interest groups upon the 
judicial confirmation process. Almost 
all of them are right here in this town. 
My colleagues know full well that 
when I was chairman of the Judiciary 
Committee, I did not welcome conserv-
ative groups telling the committee how 
to vote and what to do. I told them to 
get lost. I even directed my staff to 
refuse briefings from them and even 
meetings with them. But the evidence 
indicates a very different relationship 
now to liberal special interest groups 
that seem to call the shots. 

Newspapers from the Wall Street 
Journal to the Washington Post have 
commented on these liberal special in-
terest groups and on their control of 
this process. But it is not a matter of 
opinion; here is the evidence. I would 
like to have printed in the RECORD evi-
dence of this unfortunate relationship. 
First is a fundraising letter from Peo-
ple for the American Way taking credit 
for the rather shameless defeat of 
Judge Charles Pickering’s nomination; 
second, a letter from a liberal Hispanic 
organization telling the committee not 
to bring up the nomination of Miguel 
Estrada until August to give them 
time to prepare a Pickering-like cam-
paign against him. The President nom-
inated Miguel Estrada over 1 full year 
ago. He would be the first Hispanic to 
sit on the Nation’s second most influ-
ential court. But the Democratic lead-
ership refuses to give him a hearing. 
Now I think we know why. 

Lastly, I want to have printed in the 
RECORD a press release from the Na-
tional Organization For Women, issued 
just hours after the Judiciary Com-
mittee voted to report favorably the 
nomination of Judge Brooks Smith to 
the full Senate. It appears that NOW 
and other radical liberal groups have 
demanded that the Democrat leader-
ship come to the floor and fight to de-
feat Judge Smith. 

I ask unanimous consent that the 
documents I have just referenced be 
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

PEOPLE FOR THE AMERICAN WAY, 
Washington, DC, April 5, 2002. 

In the past couple of weeks, the Wall 
Street Journal’s notoriously right-wing edi-
torial board has twice attacked People For 
the American Way—and me personally—in 
particularly venomous language. Being 

called a ‘‘race-card specialist’’ is not the best 
way to start the day. (You think I’d be used 
to it given that the Journal’s editorial board 
has run more than two dozen attacks on me 
over the years, especially during my tenure 
at the Leadership Conference on Civil Rights 
as I chaired the successful coalition battle to 
keep Robert Bork off the U.S. Supreme 
Court.) 

But there’s good news in those unfair and 
inaccurate poison-pen editorials. As a long-
time progressive ally recently reminded me, 
they don’t come after us like that unless 
they think we’re winning. 

In this case their fears were well founded. 
On March 14, the Senate Judiciary Com-
mittee voted to reject the nomination of 
Judge Charles Pickering to a lifetime ap-
pointment to the U.S. Circuit Court of Ap-
peals. People For the American Way played 
a crucial leadership role in the broad pro-
gressive coalition effort to defeat this nomi-
nation in the face of attacks from the far 
right, the GOP Senate leadership, and the 
White House. Even before the vote, the far 
right had been coming after us with all the 
rhetorical fury they can muster. I can only 
imagine what will happen now that it is 
clear we won’t let them complete their ideo-
logical takeover of the federal courts with-
out a fight. 

Pat Robertson recently told millions of his 
television viewers that People For the Amer-
ican Way is ‘‘bad news for America. They 
don’t tell the truth, and what they’re doing 
is essentially smearing this man.’’ Robert-
son’s son Gordon, the heir apparent to the 
evangelist’s empire, used the same television 
platform to accuse People For the American 
Way of ‘‘anti-Christian bigotry,’’ telling 
viewers we opposed Pickering because he is a 
Christian. Phyllis Schlafly’s Eagle Forum 
has denounced People For the American Way 
and our allies as an ‘‘Unholy Alliance’’ while 
calling Democratic members of the Senate 
Judiciary Committee the ‘‘Tyrannical Ten.’’

Ultra-conservative senators like Trent 
Lott, Orrin Hatch and Mitch McConnell have 
gone after us and other Pickering critics. 
And right-wing pundits on the Internet are 
even worse, making totally irresponsible and 
inflammatory remarks. 

The increasing frequency and harshness of 
the attacks directed against People For the 
American Way reflect more than anything 
else our leadership role in the progressive 
movement and the effectiveness of our work. 
We’ve been accused of aiding America’s en-
emies for standing up to Attorney General 
John Ashcroft and his assaults on the Con-
stitution. We’ve been attacked as anti-Chris-
tian bigots for defending separation of 
church and state. And now we’re being at-
tacked for fighting to preserve the federal 
courts as a refuge for people seeking to have 
their civil rights and civil liberties pro-
tected. 

The recent Judiciary Committee vote was 
the first victory in what will certainly be a 
long and fierce struggle over the future of 
the federal judiciary and the rights and free-
doms protected by our Constitution. 

I hope that you will take this opportunity 
to become a member of People For the 
American Way or to continue your support. 
At this watershed moment in our history, we 
would be proud and honored to march for-
ward with you as our partner. 

Sincerely, 
RALPH G. NEAS, 

President. 
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MEXICAN AMERICAN LEGAL DEFENSE 

& EDUCATIONAL FUND, NATIONAL 
ASSOCIATION OF LATINO ELECTED 
& APPOINTED OFFICIALS, NA-
TIONAL COUNCIL OF LA RAZA, NA-
TIONAL PUERTO RICAN COALITION, 
PUERTO RICAN LEGAL DEFENSE & 
EDUCATION FUND, 

Washington, DC, May 1, 2002. 
Hon. PATRICK LEAHY, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: As national Latino 
civil rights organizations, we write on a mat-
ter of great importance to U.S. Latinos, and 
all Americans—the nomination of Miguel 
Estrada to the D.C. Circuit Court of Appeals. 
Although historically we have expressed our 
views on judicial nominees with different 
levels of frequency, we are united in our view 
that all federal judicial appointments are 
important because they are life-long ap-
pointments, because they are positions of 
great symbolism, and because federal judges 
interpret the U.S. Constitution and federal 
laws serving as the balance to the legislative 
and executive branches of the federal govern-
ment. While the Supreme Court is the high-
est court, the appellate courts wield consid-
erable power. During its most recent term, 
the Supreme Court heard only 83 cases, while 
the circuit courts decided 57,000 cases. As a 
practical matter, circuit courts set the 
precedent in most areas of federal law. 

We are united at this time around our be-
lief that Mr. Estrada’s nomination deserves 
full, thoughtful, and deliberate consider-
ation. The President proposes to place Mr. 
Estrada, who has no judicial experience, on 
arguably the single most important federal 
appeals court to decide a myriad of statutory 
and regulatory issues that directly affect the 
Latino community. Every appointment to a 
powerful court is important as we recently 
witnesses in the Supreme Court’s 5–4 deci-
sion in Hoffman Plastics that stripped un-
documented workers of certain labor law 
protections. This decision, which inevitably 
will result in increased exploitation of the 
undocumented, as well as weaker labor 
standards for all low-wage workers, under-
scores the importance of nominations such 
as this one, not just to Hispanics, but all 
Americans. 

This decision comes on the heels of a series 
of Supreme Court decisions which, in our 
view, have unnecessarily and incorrectly 
narrowed civil rights and other protections 
for Latinos. While we look to see if judicial 
nominees meet certain basic requirements 
such as honesty, integrity, character, tem-
perament, and intellect, we also look for 
qualities that go beyond the minimum re-
quirements. We look to see if a nominee, re-
gardless of race or ethnicity, has a dem-
onstrated commitment to protecting the 
rights of ordinary U.S. residents and to pre-
serving and expanding the progress that has 
been made on civil rights, including rights 
protected through core provisions in the 
Constitution, such as the Equal Protection 
Clause and Due Process Clause, as well as 
through the statutory provisions that pro-
tect our legal rights. 

We are aware that some are demanding a 
commitment from you and the Judiciary 
Committee to announce a date certain for 
action on Mr. Estrada’s nomination. We 
agree with the proposition that every nomi-
nee deserves timely consideration. For this 
reason, we urged the Senate to act on the 
nomination of Judge Richard Paez to the 
Ninth Circuit Court of Appeals, who was 
forced to wait for four years before being 
confirmed. We also believe, however, that if 
a nominee’s record is sparse the Judiciary 
Committee should allow sufficient time for 
those interested in evaluating his record, in-

cluding the U.S. Senate, to complete a thor-
ough and comprehensive review of the nomi-
nee’s record. We therefore respectfully re-
quest that you consider scheduling a hearing 
no earlier than August, prior to the sched-
uled recess. This leaves sufficient time for 
action prior to adjournment if his record is 
strong enough to receive substantial bipar-
tisan support. 

In the interim, we pledge to conduct a fair 
and thoughtful assessment of Mr. Estrada’s 
record, and to communicate our views on his 
nomination to you, Ranking Member Hatch, 
and other Committee members in a timely 
manner. 

Sincerely, 
ANTONIA HERNANDEZ, 

President and General 
Counsel, Mexican 
American Legal De-
fense and Edu-
cational Fund. 

RAUL YZAGUIRRE, 
President, National 

Council of La Raza. 
MANUEL MIRABAL, 

President, National 
Puerto Rican Coali-
tion. 

JUAN FIGUEROA, 
President and General 

Counsel, Puerto 
Rican Legal Defense 
and Education 
Fund. 

ARTURO VARGAS, 
Executive Director, 

National Association 
of Latino Elected 
and Appointed Offi-
cials. 

[From the National Organization for Women, 
May 23, 2002] 

JUDICIARY COMMITTEE VOTE INSULTS WOMEN; 
NOW VOWS CAMPAIGN IN FULL SENATE 

(By Kim Gandy) 
The field of credible Democrats running for 

President was significantly narrowed today 
when two rumored candidates insulted every 
employed woman, every woman in business, 
and every woman who has been a victim of 
violence in this country. In casting their 
votes to promote Judge D. Brooks Smith to 
the Third Circuit Court of Appeals, only one 
step below the Supreme Court, rumored can-
didates Sen. Joseph Biden, D-Del., and Sen. 
John Edwards, D-N.C., disregarded the exten-
sive evidence of unethical behavior and dis-
criminatory conduct that caused the Wash-
ington Post, New York Times and Los Ange-
les Times to oppose Smith’s confirmation. 

In an embarrassingly convoluted rationale, 
Biden expressed disappointment in Smith’s 
strong criticism of the Violence Against 
Women Act (VAWA), but said it would be a 
‘‘double standard’’ to vote against Smith be-
cause Supreme Court Chief Justice William 
Rehnquist held a similar opinion on VAWA. 
Apparently Biden doesn’t recall that his vote 
for Rehnquist was cast many years before 
VAWA was even introduced. As for a ‘‘double 
standard,’’ someone should tell Sen. Biden 
that double nothing is still nothing. Biden’s 
previous leadership on violence against 
women is just that—previous. He has jetti-
soned it in favor of friendship—his stated 
presumption of supporting any nominee 
sponsored by Sen. Arlen Specter, R-Pa. No 
doubt the people of Delaware will want to 
know that they have elected a Republican 
from Pennsylvania to represent them. 

Another Presidential wanna-be, Sen. Ed-
wards, hid out in his office across the hall 
from the hearing, and didn’t even have the 
courage to case his ‘‘Yes’’ vote in public. 
Sen. Herbert Kohl, D-Wis., joined all of the 

committee Republicans, whose cowardly 
votes betrayed the women of their states by 
recommending elevation of a judge whose re-
peated ‘‘ethical lapses’’ deserve censure, not 
promotion. 

The Senate’s reputation as an ‘‘Old Boys 
Club’’ was reinforced by today’s vote, in 
which both of the women on the Judiciary 
Committee voted against Smith, but he won 
anyway because 12 of the 17 men voted in his 
favor. To promote a judge who will have to 
decide on cases of discrimination, when that 
judge has himself cavalierly participated in 
discrimination and even ruled in favor of dis-
criminatory practices, is the height of irre-
sponsibility by those who are charged with 
that duty. 

NOW commends both of the women who 
serve on the Judiciary Committee, Senators 
Dianne Feinstein, D-Calif., and Maria Cant-
well, D-Wash., whose votes against con-
firming Smith spoke volumes, as well as 
Committee Chair Patrick Leahy, D-Vt., who 
spoke eloquently about discrimination 
against women, and Senators Richard Dur-
bin, D-Ill., Russ Feingold, D-Wis., Edward 
Kennedy, D-Mass., and Charles Schumer, D-
N.Y. 

NOW intends to seek a filibuster in the 
Senate against Judge Smith’s confirmation, 
and will urge every Senator to participate 
who cares about protecting the last 40 years 
of progress women have made. The Judiciary 
Committee’s vote for D. Brooks Smith made 
a mockery of judicial standards. Unless the 
full Senate reverses, it will send a message 
to women that they can’t expect to have 
civil rights—or ethics—taken seriously by 
the Senate or the courts.

Mr. HATCH. Referring in the most 
vitriolic terms to my friends, Senators 
Biden and Edwards, voting for Judge 
Smith in committee, NOW begins by 
saying:

The field of credible Democrats running
for President was significantly narrowed
today. . . .

This is simply because these Sen-
ators exercised their independent judg-
ment and supported Judge Smith. Hon-
oring the President’s prerogative to 
nominate judges should hardly be a 
cause to attack my Democrat col-
leagues or take them out of a potential 
Presidential candidacy or race. 

Rather than speak further about 
Judge Smith’s enemies, I would like to 
speak about his friends. I think an edi-
torial in the liberal Pittsburgh Post-
Gazette put Judge Smith’s nomination 
best when they wrote:

Outside Washington’s world of partisan 
politics, Smith seems to have no enemies, 
only admirers. Those who have watched him 
work say an exemplary 14-year record in the 
Federal bench in Western Pennsylvania is 
being twisted by political opportunists. His 
popularity outside the capital extends even 
to members of the opposing political party, 
who describe him as fair, hard-working, and 
respectful to all.

I hope I am not alone in this Senate 
in finding this home-town report much 
more reliable and convincing than the 
hit pieces circulated by the Wash-
ington left-wing special interest 
groups, or for that matter the New 
York Times, which I read faithfully ev-
eryday and respect in many ways—but 
not in this instance. 

But given the bipartisan support 
Judge Smith enjoys from the people 
who know him best, and his stellar 
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record, I find it most difficult to accept 
that the opposition to him has cen-
tered on his belonging to an all-male, 
family oriented fishing club where his 
father first taught him to fly fish—the 
same rustic club that Jimmy and Ros-
lyn Carter have visited to escape, 
relax, and fish. 

If this is the kind of thing that mem-
bers of the body use as an excuse for 
thwarting the President’s judicial 
nominations, then the American people 
will have a big laugh at our expense. 
And rightly so. 

In fact, there are hundreds of small, 
family-oriented fishing clubs like the 
one Judge Smith belonged to all across 
this country from Washington to North 
Carolina. I even pointed out the web-
site called www.womensflyfishing.net, 
which lists the 60 or so women-only 
fishing clubs across the country. 

We are far from those days when 
prestigious downtown clubs kept 
women out of their facilities, and in 
any case that is not the nature of 
Judge Smith’s family-oriented, fly-
fishing club. The special interest 
groups out to get Judge Smith on this 
count are proving that when the only 
tool you have is a hammer, everything 
you see starts looking like a nail. 

In fact, there is a rich mosaic of sin-
gle gender social clubs in this country 
that are entirely unobjectionable to 
any reasonable person. You should not 
be surprised to know, Mr. President, 
that this country is well-served by over 
6,500 women’s only clubs of every size. 

Are Judge Smith’s opponents in this 
Senate really prepared to say that the 
members of the important Francesca 
Club in San Francisco or the powerful 
Raleigh Women’s Club, or the Junior 
Leagues throughout the South and all 
over the country, or the Masons, or the 
Knights of Columbus cannot serve as 
judges? 

Perhaps the reason for this mis-
guided line of attack on Judge Smith 
lies in the fact that, in his 1988 con-
firmation hearing before the Judiciary 
Committee, he stated that he believed 
the Judicial Code would require him to 
try to open the club to women, and to 
resign if he failed. But the fact is that 
he was wrong in that belief. The Judi-
cial Code does not require resignation 
from clubs whose principal purpose is 
social, that do not function as public 
accommodations serving food to the 
public, or whose principal purpose is 
other than business. 

Mr. President, the building you saw 
has a living room, a kitchen, two bath-
rooms, and six bedrooms on the second 
floor. It is not a great big building, 
even though they blew up a picture to 
make it look like it was. Even if it was, 
it is used only for social purposes, and 
then by a membership of 115. 

By the way, that club does not have 
public accommodations. It does not 
serve food to the public. It does not do 
business with the public.

No legalistic parsing of words can 
change this fact, even though any mo-
tivated lawyer can certainly confuse 

the issue, as we have seen in the Judi-
ciary Committee. 

It is not surprising, of course, that 
the Judge Smith’s detractors have cho-
sen to disregard the clear constitu-
tional standards articulated by the Su-
preme Court as well as the letter of the 
public accommodations law of Pennsyl-
vania. After 1988, when the issue of sin-
gle gender clubs was at its most heated 
peak, the Judicial Conference adopted 
standards pursuant to Supreme Court’s 
decisions. It made clear that there was 
nothing—absolutely nothing—improper 
about a judge or nominee belonging to 
single-gender clubs, which exist in 
great numbers for both women and 
men in this country, so long as the as-
sociation or club exhibits certain at-
tributes of privacy first articulated by 
the Supreme Court in the 1984 case of 
Roberts v. Jaycees. 

Judge Smith was under no obligation 
to make efforts to open the club to 
women—as he promised this com-
mittee—or to resign from the club. But 
he did both, even though he had no ob-
ligation to do so. 

Opposing Judge Smith because he 
used to belong to a fisher-men’s club is 
most absurd when contrasted with 
Judge Smith’s record. Judge Smith, 
who currently serves as Chief Judge for 
the Western District of Pennsylvania, 
has earned a reputation for com-
petence, fairness, and judicial tempera-
ment during 14 years as a Federal 
judge. 

I used to practice law in that district 
and tried cases in the Federal District 
Court of Western Pennsylvania. 

Judge Smith was appointed to that 
job at age 36—he was one of the young-
est Federal judges in the country—and 
he came to it with experience as a 
state court judge, as a prosecutor, and 
as a private practitioner. 

His nomination is supported by law-
yers, judges, and public figures from 
across the political spectrum. The 
Pittsburgh Post-Gazette, a respected 
newspaper with a liberal editorial 
viewpoint, has endorsed his nomination 
three times. 

The accounts of the people who know 
Brooks Smith best became real to me a 
few weeks ago when I listened to tre-
mendously moving stories of women 
lawyers from Pennsylvania who re-
counted emotionally powerful events 
where Judge Smith bent over back-
wards to help them succeed as preg-
nant women and mothers in the prac-
tice of law. 

The truth is that Judge Smith is sup-
ported in the strongest possible terms 
by the women leaders and members of 
the Women’s Bar Association of West-
ern Pennsylvania, the Allegheny Coun-
ty Bar Association, and the Blair Bed-
ford Domestic Abuse Advisory Board, 
to name a few.

The Women’s Bar Association gave 
Judge Smith their Susan B. Anthony 
Award ‘‘because of his commitment to 
eradicating gender bias in the court 
system.’’ That is a remarkable laud. 
The officers of the Women’s Bar have 

also stated that they ‘‘did not receive a 
single complaint concerning Judge 
Smith.’’

To attempt now to taint Judge 
Smith as being insensitive to women’s 
rights or interests is really beyond the 
pale of fairmindedness, if not decency. 

Judge Smith, who is currently the 
Chief Judge for the Western District of 
Pennsylvania, has earned a reputation 
for competence, fairness, and judicial 
temperament during his 131⁄2 years as a 
Federal judge. He was appointed to 
that job at age 36—he was one of the 
youngest Federal judges in the coun-
try—and he came to it with experience 
as a State-court judge, as a prosecutor, 
and as a private practitioner. 

I briefly recount Judge Smith’s 
record because it highlights the nature 
of the prejudice that occurs when a 
nominee or any person is judged on a 
single, private and lawful lifestyle 
choice. It seems to me that the root of 
all intolerance begins with just that 
act: to judge a person’s entire worth 
based on a single characteristic, wheth-
er it be how a person exercises his or 
her freedom or religion or his of her 
freedom of association, which, like re-
ligion, has contributed so much to this 
Nation’s unmatched vitality. 

I believe the Senate suffered a great 
shame when it ruined whole careers in 
the 1950s by asking a single infamous 
question intruding into the freedom of 
association. I was ashamed when the 
Judiciary Committee echoed this ques-
tion last year by questioning nominees 
about the Federalist Society, as distin-
guished an association of lawyers as 
there could be. Now the special interest 
groups are asking the Senate to deny 
the President’s nominee a confirma-
tion on the basis of a fly fishing club. 

I fear the American people, are going 
to roll their eyes at the Senate with 
these type of accusations. But the 
truth of it is that if we disregard the 
right of lawful association, it will be no 
laughing matter. 

The Supreme Court first recognized 
the freedom of association in 1958 as an 
extension of first amendment free 
speech in NAACP v. Alabama, and 
most recently it reaffirmed the right in 
Boy Scouts of America v. Dale. 

It is a right, as Justice Thurmond 
Marshall wrote, ‘‘which our system 
honors’’ and that encourages ‘‘all-
white, all-black, all-brown, all-yellow 
clubs, as well as all-Catholic, all-Jew-
ish as well as all-agnostic clubs to be 
established.’’ And, it is a right that ap-
plies, Mr. President, as Justice Sandra 
Day O’Connor noted, to clubs whose 
purposes would be ‘‘undermined if they 
were unable to confine their member-
ship to those of the same sex, race, re-
ligion, or ethnic background.’’

We should be glad that our personal 
politics are trumped by this American 
freedom because it has protected 
groups as diverse as the Communist 
Party and the Moose Lodge, and from 
the NAACP to the Boy Scouts of Amer-
ica. The freedom of association has 
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protected the thousand points of light 
that have made this country’s public 
life so vibrant. And it helps to distin-
guish us from those foreign places 
where people are shunned or even im-
prisoned for mere memberships in un-
popular associations. 

While the constitutional right of as-
sociation at first related to expressive 
association and protected unpopular 
groups, like the NAACP, in 1984, the 
Supreme Court articulated the right of 
intimate association concerning clubs 
such as Judge Smith’s small fishing 
club. It did so while enforcing Min-
nesota’s public accommodations law 
against a large single gender organiza-
tion organized principally for business 
purposes. That is not the case here. 
The Court described the attributes of 
such intimate associations that the 
Constitution honors, including ‘‘rel-
ative smallness.’’ That is the case here. 
Judge Smith’s former club has only 115 
members. It has been around for a lot 
of years and has had both women and 
men enjoy the benefits. 

An intimate association, said Justice 
Brennan, writing for the Court, must 
be protected ‘‘as a fundamental ele-
ment of personal liberty,’’ and ‘‘must 
be secured against undue intrusion 
. . . because of the role of such rela-
tionships in safeguarding the indi-
vidual freedom central to our constitu-
tional scheme.’’ As Justice Brennan ex-
plained, such small clubs transmit our 
culture and ‘‘foster diversity.’’ They 
foster pluralism. 

I for one stand by our freedom of as-
sociation. As Justice Thurmond Mar-
shall pointed out, it is a freedom that 
has helped make this country great, 
and a freedom we honor. I hope that all 
on this Committee do also, and that 
Judges, or people who might want to be 
Judges someday, are just as free as 
anyone else to exercise that right law-
fully.

Now, Senators who do not share my 
reverence for this First Amendment 
right will be interested to know that 
the State of Pennsylvania has a law 
against clubs that discriminate on the 
basis of gender. Pennsylvania has not 
sought to regulate the club Judge 
Smith resigned from—and for a good 
reason: that club does not violate the 
law against discrimination. 

In fact, Pennsylvania courts have 
found single-gender clubs to be permis-
sible not on the basis of First Amend-
ment rights, but as a privacy right, cit-
ing Griswold v. Connecticut. It would 
certainly be an entertaining footnote 
to Griswold jurisprudence if opponents 
of Judge Smith, who have seen fit to 
probe Judge Smith’s views on Gris-
wold, voted against him for exercising 
privacy rights emanating from that 
very case. 

The special interest groups that are 
working to discredit Judge Smith ap-
parently think that President Bush’s 
circuit court nominees deserve to have 
their records distorted and their rep-
utations dragged through the mud. But 
I don’t think that any judicial nominee 

deserves such treatment, and that was 
something I practiced as chairman for 
6 of President Clinton’s 8 years in of-
fice. 

I strongly agree with the Washington 
Post editorial of February 19, 2002, and 
nobody would suggest the Washington 
Post is a conservative newspaper, that 
‘‘opposing a nominee should not mean 
destroying him.’’ The Post pointed out, 
‘‘The need on the part of liberal groups 
and Democratic senators to portray a 
nominee as a Neanderthal—all the 
while denying they are doing so—in 
order to justify voting him down is the 
latest example of the degradation of 
the confirmation process.’’

I continue to hope that my col-
leagues will be sensitive to the dangers 
to the judiciary and to the reputation 
of this body that will certainly result 
from the repeated practice of degrading 
honorable and accomplished people 
who are will to put their talents to 
work in the public service. I urge my 
colleagues to examine Judge Smith on 
his record, and not on superficial and 
unsubstantiated allegations. 

When Judge Smith comes for a vote 
we will have the opportunity to show 
that the senate is focused on the mer-
its of President Bush’s nominees, and 
is not out to obstruct them in the 
name of sensibilities far from the 
mainstream of the American people. I 
hope we take it. I hope we vote favor-
ably on a fine judge. 

My colleague has made a point in the 
past that somehow men’s clubs are 
problematic and powerful and that 
women’s clubs are somehow different 
and poorer. That is not a problem. I 
have a photo of an all-women’s club. 
This is the Sulgrave Club of Wash-
ington. I, for one, believe they have a 
right to have an all-women’s club. 

If my colleagues have trouble seeing 
the club, it is a mansion. It is not just 
a living room, kitchen, and six bed-
rooms upstairs. It is the building be-
hind the Jaguar, the Lexis and, of 
course, the Mercedes. It is not itty-
bitty by anybody’s stretch of the 
imagination. And it is probably in a 
historical landmark situation. 

My colleague has also mentioned the 
ethicists who have written to condemn 
Judge Smith. Other ethicists have 
written to support Judge Smith. 

One of these Democrat ethicists, by 
the way, is the one standing on the car. 
If my colleagues cannot see it because 
it is a little dark, maybe the camera 
can come in a little closer. That is one 
of the ethicists they can get to write 
almost any opinion they want. This 
ethicist has argued in favor of intro-
ducing false testimony into a trial and 
argued perjured testimony to a jury. 

This is a photograph of another of 
the regulars who write to denounce 
President Bush’s nominees. I might 
add, again, he is the one standing on 
top of the police car. We expect to have 
a lot of other letters from this par-
ticular ethicist. 

This is the type of stuff we are put-
ting up with. I think it is time to stop 

it. I think it is legitimate for people to 
differ on a judge’s qualification from 
time to time, but there is little or no 
reason to differ on this one. This is a 
good man. 

I hold a license in that area. I know 
the top lawyers in that area. I tried 
against a number of the top lawyers in 
that area. I have to say I do not know 
any of them who are not in favor of 
Judge Smith, and that ought to count 
more than some of these bits of cal-
umny that have been thrown his way 
by some who do not like President 
Bush’s nominees.

Mr. KENNEDY. Mr. President, I will 
vote against the confirmation of Judge 
D. Brooks Smith to the United States 
Court of Appeals for the Third Circuit. 
While Judge Smith is an intelligent ju-
rist, I believe that his serious ethical 
lapses, and his record of reversals by 
the Third Circuit in cases concerning 
civil rights, and the rights of workers, 
environmental protection and con-
sumer safety suggest that Smith has 
not met his burden of showing that he 
should be elevated to the Third Circuit. 

Judge Smith’s handling of his mem-
bership in the Spruce Creek Rod and 
Gun club, a club whose by-laws explic-
itly forbid the admission of women, 
gives me great concern. I am disturbed 
by Judge Smith’s failure to resign from 
the Spruce Creek Club in a timely 
manner despite his sworn oral and ex-
plicit written promise to this com-
mittee at the time of his 1988 confirma-
tion hearing. Smith promised that if he 
was unsuccessful in trying to change 
the club’s membership policies he 
would resign, but he failed to do so for 
another 11 years, until 1999. 

Rather than provide a simple expla-
nation, or an apology, for his failure to 
fulfill this promise, Judge Smith 
claimed at his hearing that the Judi-
cial Code of Conduct, the ethical rules 
governing judges, did not actually re-
quire resignation from the club. Ac-
cording to Smith, the Spruce Creek 
Club is purely a social club and is thus 
exempt from the rules. This strikes me 
as disingenuous. Judge Smith’s 1999 
resignation letter to Spruce Creek 
made clear that he was resigning from 
the club because its male-only admis-
sions policies ‘‘continue to be at odds 
with current expectations of Federal 
judicial conduct,’’ suggesting that he 
knew the club’s membership policy was 
in conflict with the Judicial Code of 
Conduct. 

Contrary to Judge Smith’s represen-
tations, it also appears that the Spruce 
Creek Club is not merely a social club, 
but a place where business is con-
ducted. Three ethicists, including one 
who wrote at the behest of the Ranking 
Minority Member of the Judiciary 
Committee, have written that if the 
Spruce Creek Club can be used for busi-
ness purposes, its exclusion of women 
would violate the Judicial Code of Con-
duct. The President of Spruce Creek 
Club has acknowledged that members 
of this club are allowed to host a vari-
ety of meetings on the premises, and 
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the committee has learned that busi-
ness and political meetings have been 
held at the club. The Code of Judicial 
Conduct is clear that exclusion of 
women, minorities, and others from 
clubs where business is conducted is 
prohibited. In addition, in 1990, this 
committee adopted a resolution stat-
ing that membership in organizations 
that practice invidious discrimination 
was inappropriate for a judicial nomi-
nee. The resolution reflects our belief 
that because such membership ‘‘may be 
viewed as a tacit endorsement of the 
discriminatory practices, it conflicts 
with the appearance of impartiality’’ 
that is required of federal judges. We 
recognized that exclusion of women 
and racial, ethnic or religious minori-
ties from social clubs that also perform 
business denies these groups opportuni-
ties to make contacts with important 
members of the community, contacts 
that are often crucial to professional 
advancement. 

I am also troubled by Judge Smith’s 
approach to cases implicating Federal 
rights important to victims of dis-
crimination, workers and the disabled, 
and his disturbing, consistent pattern 
of favoring business and employers in 
these cases. Judge Smith has been re-
versed 51 times by the Third Circuit, 
often by panels of conservative judges. 
In many of these cases, Smith takes a 
narrow view of the laws protecting 
plaintiffs against abuses by businesses 
and employers. 

For instance, in Wicker v. Conrail, a 
case brought under the Federal Em-
ployer’s Liability Act, FELA, Judge 
Smith was reversed by the Third Cir-
cuit for dismissing claims by workers 
who were exposed to toxic chemicals at 
their job site. The company knew the 
job site was contaminated, but the 
workers did not, yet Smith found that 
the workers had waived their claims by 
signing a general release settling prior, 
unrelated injury claims. The Third Cir-
cuit reversed, holding that claims re-
lating to unknown risks cannot be 
waived under FELA, and emphasized 
the Supreme Court’s directive, ignored 
by Judge Smith, that FELA be given a 
‘‘proemployee’’ construction. 

Similarly, in Ackerman v. Warnaco, 
the Third Circuit reversed Smith for 
granting summary judgment to the 
company with regard to ERISA claims 
brought by former employees who were 
denied promised severance pay after 
the company, unbeknownst to the 
workers, changed its written policy to 
deny severance pay shortly before lay-
ing off the workers. Again, in Unity 
Real Estate v. Hudson, Smith ruled 
against workers in a case concerning 
the Coal Industry Retiree Health Ben-
efit Act. Amazingly, Smith held that 
coal act, which Congress passed in 1992 
to require companies to enforce collec-
tive bargaining agreements promising 
lifetime health benefits for longtime 
workers, amounted to an unconstitu-
tional taking. One year later, in a simi-
lar case, the Third Circuit effectively 
overruled Smith’s holding on this 

score, noting that every Court of Ap-
peals to have considered a ‘‘takings’’ 
challenge to the coal act had rejected 
it. 

In addition, Judge Smith has a dis-
turbing pattern of ruling against plain-
tiffs in civil rights cases. For instance, 
in United States v. Pennsylvania, 
Judge Smith ruled that an institution 
for the mentally disabled, whose viola-
tions included serving pest-infested 
food, improperly confining residents, 
failing to provide appropriate medical 
treatment, and overmedicating resi-
dents—did not violate the Constitu-
tion’s due process clause. In another 
case, Schaefer v. Board of Public Edu-
cation, Judge Smith was reversed by 
the Third Circuit, for dismissing the 
sex discrimination claim of a male 
teacher who claimed that the school 
board’s family leave policy, which enti-
tled women, but not men, to one year 
of unpaid leave for childbirth or 
‘‘childrearing’’ violated Title VII. 

Judge Smith’s pattern of ruling in 
favor of business is particularly trou-
bling when coupled with his frequent 
attendance at seminars funded by pro-
business corporations and groups. 
Judge Smith spent more than 72 days 
on junkets at luxury resorts. The trips 
were valued at more than $37,000 and 
sponsored by groups that promote 
‘‘free market environmentalism,’’ and 
oppose environmental regulations. I 
am troubled by the appearance of par-
tiality caused by Judge Smith’s fre-
quent attendance at such junkets given 
the pro-business pattern of his rulings. 

Judge Smith’s narrow view of con-
gressional power to pass legislation 
under the commerce clause, as ex-
pressed in a 1993 speech to the Fed-
eralist Society, also gives me great 
concern. In this speech, Judge Smith 
criticized the Violence Against Wom-
en’s Act, which passed both Houses of 
Congress by overwhelming majorities, 
as exceeding Congress’s power under 
the commerce clause. Judge Smith ad-
vanced a cramped reading of Congress’ 
commerce clause power, stating that 
‘‘the Framers’ primary, if not sole, rea-
son for giving Congress authority over 
interstate commerce was to permit the 
national government to eliminate 
trade barriers.’’ Not only would Judge 
Smith’s reading of the commerce 
clause render Congress powerless to 
pass statutes like the Violence Against 
Women’s Act but, under Judge Smith’s 
reasoning, it appears that any Congres-
sional enactment other than those 
aimed at eliminating trade barriers 
would be constitutionally suspect, in-
cluding statutes such as the Fair Labor 
Standards Act, the Equal Pay Act, the 
Clean Air Act, and the Clean Water 
Act. 

In sum, I do not believe that Judge 
Smith has shown he has the integrity 
and commitment to core constitutional 
values required to justify his elevation 
to the Third Circuit. I therefore oppose 
his nomination. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that I be allowed to 
speak as in morning business. 

The PRESIDING OFFICER (Mr. 
SCHUMER). Without objection, it is so 
ordered. 

(The remarks of Mr. HATCH are 
printed in today’s RECORD under 
‘‘Morning Business.’’) 

Mr. HATCH. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SCHUMER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
REID). Without objection, it is so or-
dered. 

Mr. SCHUMER. Mr. President, I will 
say a word about the nomination of D. 
Brooks Smith to the Third Circuit. For 
me, my concerns with Judge Smith are 
not about ethics but about ideology. 
My questions are about his record. My 
worries are about what kind of judge 
he has been at the trial level and what 
kind of judge he will be at the appel-
late level. 

Time and time again, the President 
says he is going to nominate conserv-
atives in the mold of Justices Scalia 
and Thomas. Every indication is that 
he is following through with that 
promise. 

At least by my standards, that is not 
OK. I certainly want legal excellence 
at the highest order. Diversity ought 
to be at the highest courts. We ought 
not have a bench of all like men. But I 
also want moderation and ideological 
balance. Unfortunately, as they nomi-
nate judge after judge, hard right, out 
of the mainstream, far further to the 
right than President Clinton’s nomi-
nees were to the left, it is clear that 
this administration is committed to 
imbalance on the courts. Frankly, that 
is a strategy I cannot get behind. 

When it comes to D. Brooks Smith, 
there are some red flags raised. As a 
city district court judge, he gave a 
speech in which he criticized the con-
stitutionality of the Violence Against 
Women Act, something I am pretty 
proud of because I was the author, 
along with Congresswoman LOUISE 
SLAUGHTER in the House of Representa-
tives. Senator BIDEN did a great job 
here in the Senate. Now, this was years 
before the Supreme Court had ad-
dressed the Violence Against Women 
Act and when there was still a possi-
bility it would come before him as a 
judge. That is some very unjudge-like 
behavior. 

I asked him some simple, written 
questions about his views on the law. I 
asked him about his views on the right 
to privacy. I asked him to reconcile his 
views on VAWA with his views on other 
Federal laws such as the Endangered 
Species Act. The response I got, I re-
gret to say, was inadequate. 

Judge Smith told me what the prece-
dence said, not what he personally be-
lieves. 

That might be OK if you are a nomi-
nee to the district court where you do 
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not have as much of a chance to make 
law. These days when you are nomi-
nated to an appellate court, when the 
Supreme Court takes virtually 75 cases 
a year, that argument does not fly. So 
I wrote back to Judge Smith, and again 
I asked him about his views. I made it 
clear I wanted to know about his per-
sonal views, not what the law was, but 
what his personal views were because 
we all know that influences a judge 
greatly when they make decisions. 

This idea that judges are part of an 
ideological system and read the law in 
the same way is poppycock. 

Why is it judges nominated by Demo-
cratic nominees read the law dif-
ferently than judges nominated by Re-
publican nominees? We know ideology 
plays a role. There is nothing wrong 
with that. But we ought to let it into 
our decisionmaking. 

Judge Smith dodged again. 
I think I am entitled to know what a 

nominee thinks. I am not going to go 
about blindly confirming nominees to 
lifetime seats on the Federal courts 
without those answers. I am not going 
to vote to give the judge a lifetime ap-
pointment, tremendous power, the 
most unaccountable power that our 
Founding Fathers gave to any single 
person. I am not going to give that 
judge the power to invalidate the laws 
passed in this legislative, duly elected 
body; laws that protect privacy, laws 
that protect working people, laws that 
protect women, the environment. I am 
not going to give a judge the power to 
validate those laws unless I know what 
they think of our power, the Congress’s 
power as a coequal branch of Govern-
ment, when it comes to these impor-
tant issues. 

I have an obligation on behalf of the 
19 million New Yorkers I represent to 
learn those views. They want to know 
if the judge is too far left or too far 
right. They want to know about things 
that affect their lives: How much 
money they are going to make; safety 
in the workplace; how the environment 
is going to be treated; and if they are 
a member of a minority group, how the 
judge regards civil rights. They want 
to know this. I want to know. 

I am not going to make the mistake 
that this body made with Clarence 
Thomas, who came before this body. I 
was not here then. I was in the House. 
We don’t, of course, vote on judges. He 
said he had no views on Roe v. Wade. I 
am not making that mistake again. I 
don’t think any Member should. We all 
know Judge Thomas had strong views 
on Roe v. Wade, but he came here and 
said he had none, he had never dis-
cussed it. 

If D. Brooks Smith had given me le-
gitimate answers to my questions, I 
might have supported him. But his an-
swers were not answers at all. 

Now, I understand we cannot ask 
judges to precommit themselves on 
issues that come before them, even 
though that is what Judge Smith did in 
his VAWA speech. I don’t want to put 
nominees in that position. When it 

comes to issues already decided, when 
it comes to discussing their judicial 
philosophy, when it comes to Supreme 
Court cases that will never come before 
this judge, I don’t get why we shouldn’t 
know what that judge thinks. 

Every semester, first year law stu-
dents are asked to critique Supreme 
Court opinions. But someone up for a 
Federal judgeship will not tell us what 
they think about the seminal Supreme 
Court cases? 

On the latest nominee for whom we 
had a hearing, Judge Owen, I asked her 
views. She said she doesn’t think that 
way. She was asked to write papers in 
law school. She was asked to make 
opinions this way. She did not want to 
tell us. 

There is a trend here. There is a 
trend. They don’t want us to know 
what they think because they are so 
far out of the mainstream that they 
never could get picked if they told us 
their real views. They would never get 
supported by this body. They will not 
be honest about their views regarding 
Brown v. Board of Education or 
Korematus v. United States or Miranda 
v. Arizona or Roe v. Wade? 

Judge Smith says what he thinks 
about the constitutionality of a stat-
ute the Supreme Court has yet to rule 
on, but he will not say what he thinks 
about Supreme Court opinions that 
have already been issued? Something is 
wrong with that. This nominee has it 
all turned around and it doesn’t make 
sense. 

The fact is, we are in the midst of a 
conservative judicial revolution. The 
very same people who decried the lib-
eral activists, who took too many 
things too far—I am very critical of 
some of those opinions—are now doing 
the same thing themselves. When the 
hard right members of the conservative 
movement in the 1980s realized they 
could only get so much of their agenda 
implemented through elected branches 
because they were too far over for the 
American people, they turned their 
focus to the courts. They started a 
campaign that ran through the Reagan 
administration, through the first Bush 
administration, and continues through 
this administration. President Bush 
would like to portray himself as a mod-
erate to the American people. Maybe 
he is. When I talk to him he sounds 
that way to me, one-on-one. 

But if you look at who he nominates, 
there is hardly a moderate among 
them, particularly at the appellate 
court level. The nominees are com-
mitted to an ideological agenda which 
turns the clock back to maybe the 
1930s, maybe the 1890s. They hate the 
Government and its power, by and 
large. They think the Federal Govern-
ment has far too much power, which, 
let me tell you, in our post-September 
11 world makes no sense. 

So for the better part of the last dec-
ade, the commerce clause has been 
under assault and a whole host of laws 
protecting women, senior citizens, the 
disabled, and the environment have 

been invalidated. Now they turn their 
attention to the spending clause. To 
the average person, this sounds like 
mine-numbing stuff. But unfortu-
nately, it has real impact on real peo-
ple and it has to stop. 

D. Brooks Smith is going to become 
a judge. We all know he has the vote. 
Tomorrow morning he will join a long 
line of judges, confirmed by the Sen-
ate, who appear to be intent on cur-
tailing congressional power to protect 
the people who elect us.

At some point this Senate needs to 
wake up to the fact that our President 
and his Department of Justice are 
playing by different rules when it 
comes to nominating judges. They are 
using ideology as litmus tests, and 
then, when we want to ask about ide-
ology, they say no, that is off the table. 
They are doing it to the detriment of 
the courts and the people the courts 
are supposed to protect. 

I yield the floor. 
The PRESIDING OFFICER. In my 

capacity as a Senator from Nevada, I 
suggest the absence of a quorum. 

The clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. REID. Mr. President, I ask unan-

imous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
SCHUMER). Without objection, it is so 
ordered.

The PRESIDING OFFICER. Under 
the previous order, the Chair now rec-
ognizes the Senator from New Jersey, 
Mr. TORRICELLI. 

f 

SENATE ETHICS COMMITTEE IN-
VESTIGATION OF SENATOR ROB-
ERT TORRICELLI 
Mr. TORRICELLI. Mr. President, for 

the last 7 months, the Senate Ethics 
Committee has reviewed documents 
and statements relating to allegations 
made against me by a former political 
contributor and friend. I am now in re-
ceipt of the conclusions of the com-
mittee. 

I thank the members of the Ethics 
Committee for their hours of delibera-
tion. I also apologize to each of them 
for subjecting them to the painful or-
deal of sitting in judgment of a col-
league. 

In closing its preliminary inquiry 
into this matter, the Ethics Committee 
has concluded that in several specific 
instances rules of the Senate were vio-
lated. As a consequence, the committee 
has admonished me. I want my col-
leagues in the Senate to know that I 
agree with the committee’s conclu-
sions, fully accept their findings, and 
take full personal responsibility. 

It has always been my contention 
that I believed that at no time did I ac-
cept any gifts or violate any Senate 
rules. The committee has concluded 
otherwise in several circumstances and 
directed me to make immediate pay-
ment in several instances to assure full 
compliance with the rules of the Sen-
ate. I will comply immediately. 
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I apologize to the people of New Jer-

sey for having placed the seat of the 
Senate that they have allowed me to 
occupy in this position. The day I was 
elected to the Senate remains among 
the most cherished of my life. 

During recent weeks, I have spent 
long nights tormented by the question 
of how I could have allowed such lapses 
of judgment to compromise all that I 
have fought to build. It might take a 
lifetime to answer that question to my 
own satisfaction. 

The question I want every person in 
New Jersey to have answered today is 
that all during this ordeal I never 
stopped fighting for the things in 
which I believe. I never compromised 
in the struggle to make the lives of the 
people I love better. 

I am grateful that this matter has 
come to a close, regretful as they 
might be, sorrowful as I remain. I 
thank my colleagues for their time and 
their attention. 

Mr. President, I yield the floor.
f 

GREATER ACCESS TO 
PHARMACEUTICALS ACT 

Mr. HATCH. Mr. President, I rise to 
speak again on the pending legisla-
tion—S. 812—the Greater Access to 
Pharmaceuticals Act. 

First, let me say that I am hopeful 
the on-going talks among interested 
Senators and affected parties will suc-
ceed in reaching an acceptable com-
promise on a Medicare Prescription 
Drug Benefit. That is a promise to sen-
iors we need to honor. I remain com-
mitted to achieving that goal. 

I think that Senator SNOWE made a 
good point when she said earlier today 
that there is no reason to pull the bill 
down and halt the negotiations over 
the Medicare drug benefit at his point. 
Why not encourage these talks to con-
tinue over the August recess? 

Although we got off to a rocky start 
when the Majority Leader decided to 
by-pass the Finance Committee to 
avoid the Tripartisan bill being re-
ported by the Committee, I remain 
hopeful that we can come together if 
we stick to it. 

Whether those talks succeed or fail, 
the Senate will have to dispose of the 
underlying legislation, S. 812. This is 
the legislation first introduced by Sen-
ators MCCAIN and SCHUMER that was al-
most completely rewritten by the 
HELP Committee via the Edwards-Col-
lins substitute amendment. 

In many respects, the Committee 
substitute is an improvement over the 
McCain-Schumer language. Let me 
hasten to say, though, there are still 
major problems with the language. 

I have laid out in some detail the 
shortcomings in the provisions of the 
bill that purport to fix the problems as-
sociated with the statutory 30-month 
stay. We designed this stay to permit a 
reasonable period of time to litigate 
the status of pioneer drug patents, but 
has been used in several cases by brand 
name drug manufacturers to forestall 
improperly generic competition. 

As this barely three-weeks old lan-
guage is scrutinized by experts, many 
are concluding that it comes up short. 
For example, there is an interesting 
and growing correspondence between 
the architect of the pending legisla-
tion, my friend from Massachusetts, 
Senator KENNEDY, and the organization 
that represents the Nation’s bio-
technology companies—BIO, the Bio-
technology Industry Organization. 

In its letter of July 22, 2002 to Sen-
ator KENNEDY, BIO complains about 
the:
carte blanche authority of FDA to determine 
testing methods applicable to full NDAs, 
[New Drug Applications] loss of the ability 
to protect our intellectual property because 
of failure to meet new filing deadlines under 
food and drug law, and an unwarranted pri-
vate right of action afforded generic compa-
nies to sue members in efforts to ‘‘delist’’ 
patents or ‘‘correct’’ patent information. 
Whatever the purposes of these provisions, 
we fundamentally disagree with their con-
sequences perhaps the result of producing to-
tally new provisions only 36 hours before 
mark-up.

Actually, I think this completely 
new language was not available until 
24-hours before the markup. 

It is also my information that a 
meeting last Friday between Senator 
KENNEDY’s staff and BIO staff did little 
to clear up these objections. 

I have no doubt that Senator KEN-
NEDY is aware this bill is opposed by 
the Massachusetts-based biotech firm, 
Millennium Pharmaceuticals, as well 
as the Massachusetts Biotechnology 
Industry Organization. 

As I have laid out previously, in addi-
tion to the policy question of the ex-
tent to which these new provisions 
upset the balance of Hatch-Waxman, a 
broad spectrum of legal analysts who 
range from Susan Estrich to Judge 
Bork have raised a number of concerns 
about the pending legislation on a wide 
variety of issues, including concerns 
that the bill runs afoul of the Takings 
Clause as well as violates the GATT 
Treaty’s intellectual property provi-
sions. 

Last week, I included in the RECORD 
a letter from the American Intellectual 
Property Law Association opposing the 
patent forfeiture and private right of 
action provisions of the bill. 

This week I want to highlight a let-
ter to Chairman KENNEDY from the In-
tellectual Property Owners Association 
expressing severe reservations about 
the bill. 

The IPO represents U.S.-based own-
ers of patents, trademarks, copyrights, 
and trade secrets. The organization in-
cludes some 100 American firms that 
are among the largest patent filers in 
the United States. The membership of 
the Intellectual Property Owners Asso-
ciation submit about 30 percent of all 
patents filed with the Patent and 
Trademark Office. 

The IPO letter raises concerns about 
how the Substitute to S. 812 might con-
flict with the international Agreement 
on Trade Related Aspects of Intellec-
tual Property Rights—the TRIPS pro-

visions. Specifically, the IPO com-
plains about the file-it-or-lose-it and 
sue-on-it-or-lose-it provisions of the 
bill. The letter states, in part:

We believe these rigid barriers to enforce-
ment of patent rights may conflict with 
‘‘normal exploitation of patent rights’’ as 
that term is used in Article 30 of the TRIPS 
agreement, or could set a very damaging 
precedent for interpretation of Article 30 
that would be used against the U.S. by its 
trading partners in other areas of intellec-
tual property enforcement.

The new, untested, Edwards-Collins 
language has not been embraced by the 
intellectual property bar nor by the 
mainstream organizations that rep-
resent the interests of America’s inven-
tors. 

The Administration has already 
issued a statement in opposition to S. 
812. 

Before we take any action to adopt 
the language that has agitated nearly 
everyone in the IP community, don’t 
you think it would be prudent to factor 
in what the Patent and Trademark Of-
fice has to say about this new language 
that completely re-wrote the McCain-
Schumer bill? 

Commissioner James Rogan wrote to 
me today to give us PTO’s initial reac-
tions to re-write of S.812. Here is part 
of what the Commissioner of Patents 
and Trademarks says in his letter to 
me:

USPTO does recognize that some changes 
to current law may be necessary to encour-
age appropriate access to generic substitutes 
and prevent abuses of the patent laws. But S. 
812 clearly is not the answer. In fact, this bill 
would likely do the opposite of what its title 
suggests by limiting access to cutting-edge 
drugs, decreasing innovation, and ultimately 
harming the quality of treatments available 
to patients.

In addition to these significant con-
cerns raised by the PTO, I would think 
that the report that was issued earlier 
today by the Federal Trade Commis-
sion, after a unanimous vote of the 
Commissioners, would compel my col-
leagues in the Senate to question the 
wisdom of adopting the HELP sub-
stitute to S. 812. While I am still study-
ing the details of the report, it seems 
abundantly clear that the major rec-
ommendations of the Federal Trade 
Commission in no way mirror the legis-
lation pending on the floor. 

With respect to the 30-month stay, 
the FTC suggests a policy of one stay 
per generic drug application for all pat-
ents listed in the official FDA Orange 
Book prior to the date on which the ge-
neric drug application is filed. 

This is precisely the position I advo-
cated before the HELP Committee 
back in May. 

This is the position that the Ranking 
Republican Member of the HELP Com-
mittee, Senator GREGG, attempted to 
get adopted by the HELP Committee 
during the mark-up. 

The narrowly-tailored FTC rec-
ommendation in this area should be 
contrasted with the overly-broad Ed-
wards-Collins language that contains 
the offensive file-it-or-lose-it and sue-
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on-it-or-lose-it provisions, the new and 
unprecedented—and unnecessary—pri-
vate right of action in the Federal 
Food, Drug, and Cosmetic Act, as well 
as the rule that allows the 30-month 
stay only for those patents issued with-
in 30-days of the approval of the pio-
neer drug. 

I know which policy I prefer—and it 
came from the FTC after its com-
prehensive year-and-a-half study of 
these issues, not from any secret back-
room drafting sessions of various law-
yers and lobbyists. 

Let me now focus my comments on 
another major area addressed by the 
HELP Committee substitute to S. 812: 
the problem of collusion between brand 
name and generic drug manufacturers 
with respect to the rules in current law 
that grant 180-days of marketing exclu-
sivity when a generic drug firm suc-
cessfully challenges or navigates 
around a pioneer firm’s drug patents. 

The 180-day marketing exclusivity 
rule has been highly controversial in 
recent years. 

The reason for this attention is sim-
ple. In a few number of documented 
cases, generic drug manufacturers en-
tered into agreements with brand name 
manufacturers not to sell generic 
drugs. 

As I will explain, due to the way the 
existing law—the Drug Price Competi-
tion and Patent Term Restoration Act 
of 1984—is written and has been inter-
preted by the courts, some of these ar-
rangements had the effect of delaying 
multi-source generic competition well 
beyond the contemplated 180-days. 

I should first note that the existing 
statute—the Waxman-Hatch Act—in-
cluded this 180-day marketing exclu-
sivity as an incentive to encourage pat-
ent challenges. If patents were found to 
be invalid, or if non-infringing ways to 
produce generic drugs were developed, 
consumers could benefit from the ear-
lier-than-anticipated introduction of 
generic drugs into the marketplace. 

In enacting these provisions, it was 
the intent of Congress to award this ex-
clusivity only to a generic drug appli-
cant that was successful in defeating a 
pioneer firm’s patents. 

FDA’s 1994 regulations implementing 
the Hatch-Waxman Act required the 
generic drug challenger to defend suc-
cessfully the lawsuit that a pioneer 
firm must initiate within 45-days after 
being notified that the generic firm 
was challenging the patent. 

It must be emphasized that the rea-
son the generic drug firm is the plain-
tiff in the suit, rather than the defend-
ant, is that the statute contains a spe-
cial protection allowing generic firms 
to conduct what would normally be in-
fringing activities in order to secure 
FDA regulatory approval. This is the 
so-called Bolar Amendment, a provi-
sion of law that, in my opinion, has not 
been adequately recognized by the pro-
ponents of S. 812. 

Essentially, the Bolar language 
trumps the general rule against patent 
infringement codified in section 271(a) 

of the patent code. The Bolar Amend-
ment, codified in section 271(e) of the 
patent code, allows generic drug firm 
to infringe patents in order to win FDA 
approval and gear up production and 
creates an artificial act of patent in-
fringement at the moment that the ge-
neric firm files an abbreviated new 
drug application with the FDA. 

Once the application is filed, the pio-
neer firm has 45-days to file a lawsuit 
in order to take advantage of the stat-
utory 30-month stay designed to allow 
the patent litigation to be completed 
before generic may be permitted to 
enter the marketplace. 

For over a decade after Hatch-Wax-
man was enacted in 1984, it was 
thought that only a generic firm that 
was successful in the litigation, that is, 
a firm that had successfully defended 
the suit brought by the pioneer firm, 
could qualify for the 180-days of mar-
keting exclusivity. 

In 1997, FDA’s successful defense re-
quirement was struck down by the D.C. 
Circuit Court of Appeals in the case of 
Mova Pharma v. Shalala. 

The following year, in 1998, the D.C. 
Circuit decided the case of Purepac 
Pharm v. Shalala. This decision upheld 
FDA’s new system of granting the 180-
day exclusivity to the first filer of a ge-
neric drug application even if the pio-
neer firm did not sue for patent in-
fringement. 

That same year, the Fourth Circuit 
Court of Appeals issued its opinion in 
Granutec v. Shalala. This case held 
that the exclusivity of the first filer 
could be triggered by a court decision 
with respect to a second, third, or sub-
sequent filer. 

Essentially, these decisions added up 
to one thing: mischief. 

Once the exclusivity was awarded to 
the first filer of a generic drug applica-
tion divorced from any requirement for 
a successful patent challenge, it be-
came apparent to some that the first 
filer—with a financial inducement 
from the patent holder—could effec-
tively forestall multi-firm generic 
competition by simply not going to 
market. If the 180-day clock never 
started, multi-source generic competi-
tion could be forestalled until the pat-
ents expired. 

This could last for years. 
As a coauthor of the Drug Price Com-

petition and Patent Term Restoration 
Act, I can tell you that I find these 
type of reverse payment collusive ar-
rangements appalling. 

I must concede, as a drafter of the 
law, that we came up short in our 
draftsmanship. We did not wish to en-
courage situations where payments 
were made to generic firms not to sell 
generic drugs and not to allow multi-
source generic competition. 

To date, there are known to have 
been relatively few such agreements. 
The FTC has obtained consent decrees 
in two cases: with Hoescht and Andrx 
over the drug, Cardizem, and with Ab-
bott and Geneva over the drug, Hytrin. 

The agency suffered a set-back re-
cently in the third case it brought in 

this area which involved an agreement 
between Schering-Plough, Upsher-
Smith, and American Home Products 
with respect to the compound K-Dur 20, 
a widely prescribed potassium chloride 
supplement. While the FTC settled 
with American Home products, an Ad-
ministrative Law Judge recently re-
jected the agency’s argument in the 
case against Schering and Upsher-
Smith. The ALJ’s opinion looked at 
the facts of competition in the potas-
sium chloride market and concluded 
that FTC had not proven its case given 
the highly-competitive nature of this 
particular market. 

However the K-Dur case ultimately is 
decided, I commend FTC Chairman 
Tim Muris for indicating he will con-
tinue the agency’s policy of zealously 
reviewing these type of reverse pay-
ments cases to determine whether such 
agreements run afoul of the antitrust 
laws. 

In my earlier statements, I com-
mended both the enforcement actions 
of the FTC and the development of the 
Drug Competition Act, S.754, by Sen-
ator LEAHY for creating a climate un-
friendly to the execution of any addi-
tional collusive deals not to compete 
between generic and brand name com-
panies. 

Today’s release of the report: Generic 
Drug Entry Prior to Patent Expiration: 
An FTC Study underscores the impor-
tance of Senator LEAHY’s work in de-
veloping the Drug Competition Act. 
This bill was reported by the Judiciary 
Committee last year. 

I was pleased to work with him to re-
fine the bill before the Committee 
adopted this measure. I am particu-
larly pleased that he became convinced 
it was wise to abandon a patent for-
feiture feature very similar to the pro-
visions contained in the Edwards-Col-
lins substitute to S. 812 that so many 
biotech and pharmaceutical firms and 
intellectual property experts find so 
objectionable. 

I did have a few additional sugges-
tions for improving S. 754, but in the 
interest of moving the legislation for-
ward in a bipartisan fashion, I sup-
ported the bill in Committee. 

Frankly, one of my suggestions is 
very simple and amounts to recogni-
tion of the importance of the bill. This 
simple suggestion would be to codify 
the bill as part of the Clayton Act, 
rather than let the language float as a 
statute-at-large. 

Here are the other concerns that I 
have with S. 754. 

The Leahy bill exempts three types 
of agreements: first, purchase orders 
for raw material supplies; second, 
equipment and facility contracts; and 
third, employment or consulting con-
tracts. 

These three categories were also ex-
empted by the FTC in its recently com-
pleted study of the pharmaceutical in-
dustry. To these three, I would suggest 
adding two other classes of non-ger-
mane agreements: first, packaging and 
labeling agreements and, second, con-
fidentiality agreements. It seems to me 
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that the thrust of the legislation is to 
get a quick review of actual executed 
agreements relating to settlements of 
patent non-infringement or patent in-
validity cases arising out of Hatch-
Waxman Paragraph IV certifications. 

Garden variety packaging and licens-
ing agreements or mere agreements to 
talk about possible settlements in a 
confidential manner are not what we 
are after with this legislation. 

I think we should start with the pre-
sumption that the law will be followed. 
Given this perspective, I favor the total 
deletion of proposed Section 8, sub-
section (b) which creates a special rule 
for contract unenforceability. My un-
derstanding is that this is a relative re-
cent addition to the Leahy bill and 
that only current sections 8(a) and 8(c) 
were in the original Leahy bill and, in 
fact, precisely mirror the long-standing 
Hart-Scott-Rodino enforcement lan-
guage. In short, what does this new sec-
tion 8(b) accomplish that is not in-
cluded in the more general provision of 
section 8(c) that grants a broad author-
ity for equitable relief? 

And what is the real chance that one 
or both parties will not comply with 
the statute in the first place? And if 
one party reports, what could possibly 
be gained by the other party not re-
porting the agreement? For that mat-
ter, it might be preferable to change 
the bill to require a joint submission of 
a certified copy of the agreement be-
cause one can hardly imagine some 
poor FTC staff attorney doing a side-
by-side, word-by-word reading of docu-
ments to make sure both parties sent 
the same agreement. 

In addition, I think that language 
should be added to make explicit that 
nothing in this Act should be construed 
to discourage or prohibit legitimate 
settlements between brand name and 
generic drug companies. The Joint 
DOJ/FTC guidelines smile upon such 
settlements so long as they do not run 
afoul of other laws such as the anti-
trust statutes. The FTC Administra-
tive Law Judge’s decision in the K-Dur 
20 case reminds us of this fact, no mat-
ter how the case is finally decided. 

The essence of S. 754 is to see that 
every agreement between pioneer and 
generic firms that raises antitrust 
questions are promptly reported to the 
FTC and DOJ for appropriate scrutiny. 

I think the emergence of the Leahy 
bill—and I must give credit as well to 
the McCain-Schumer bill, coupled with 
the strict FTC enforcement in this area 
and the agency’s extensive industry-
wide survey helps explain why these so-
called reverse payment cases appear to 
be dwindling, and perhaps have com-
pletely halted for the time being. 

Senator LEAHY should be pleased 
that the chief recommendation that 
the FTC is making today with respect 
to the collusive 180-day marketing ex-
clusivity agreements amounts to an 
endorsement of S. 754. 

The FTC report recommends that 
Congress:

Pass legislation to require brand-name 
companies and first generic applicants to 

provide copies of certain agreements to the 
Federal Trade Commission.

This straight-forward recommenda-
tion is a far cry from the complex, 
barely comprehensible, 180-day mar-
keting exclusivity fix that emerged 
from the HELP Committee. 

As a Wall Street Journal article yes-
terday described the discussion of the 
Edwards-Collins substitute: ‘‘In a re-
markable session, it became clear that 
many lawmakers didn’t understand the 
complex bill.’’ 

Why should that be surprising given 
the fact that this completely new, 
incredibly- intricate, highly-technical 
language was made available the day 
before the mark-up? A review of pro-
ceedings of the two-day HELP Com-
mittee mark-up is very revealing and I 
would urge that the press and the pub-
lic make the effort to review this dis-
cussion. I can see why Senators GREGG 
and FRIST are so frustrated about some 
changes in language that appear to 
have been agreed to one moment, only 
to vanish the next. One can only won-
der who, how, where, when, and why 
such language was drafted—although 
yesterday’s Wall Street Journal article 
may shed some light on some of the ac-
tors behind the scenes. 

In many ways, the Edwards-Collins 
substitute misses the mark, and is too 
complicated to boot. 

Nevertheless, I do think we need to 
re-examine the statute in this area in 
light of the potential for these type—or 
perhaps new types of—anticompetitive 
agreements to crop up in the future 
given how the current statutory lan-
guage and court decisions work to-
gether to help create a climate for mis-
chief. 

The McCain-Schumer bill addressed 
the 180-day collusive reverse payments 
situation by a so-called rolling exclu-
sivity policy. This rolling exclusivity 
means that if the eligible generic drug 
filer does not go to market within a 
specified time period, the 180-day ex-
clusivity rolls to the next filer. 

I do not favor rolling exclusivity. 
I agree with what Gary Buehler, then 

Acting Director of FDA’s Office of Ge-
neric Drugs, told the Judiciary Com-
mittee last year:

We believe that rolling exclusivity would 
actually be an impediment to generic com-
petition in that the exclusivity would con-
tinue to bounce from the first to the second 
to the third if, somehow or other, the first 
was disqualified.

I believe a better course of action 
was advanced by FDA in its 1999 pro-
posed rule which suggested a use it or 
lose it policy. This simple rule is that 
if the first eligible generic drug appli-
cant did not promptly go to market, all 
other approved applicants could com-
mence sales. 

Molly Boast, Director of the FTC Bu-
reau of Competition, testified last May 
that, at the staff level, FTC supported 
FDA’s use it or lose it proposal. 

My first reading of the summary of 
the new FTC Report leads me to con-
clude that the agency favors a very ag-

gressive use it or lose it policy. In this 
regard I must point out that the FTC 
Report contains three minor rec-
ommendations that center on the 180-
day provision: 

First, the agency would run the 180-
day clock if a generic firm marketed 
the pioneer’s product under a license, 
not an ANDA. 

Second, FTC would codify current 
case law and run the 180-day clock 
from the time of any court decision, 
not an appellate decision as allowed 
under the HELP Committee language. 

Third, the Commission would trigger 
the 180-days if a court dismissed a de-
claratory judgment for lack of case or 
controversy. 

While I am just beginning my review 
of the FTC report, it appears that the 
FTC is advocating a very aggressive 
form of a use-it-or-lose-it policy. 

As I have argued on a number of oc-
casions, my view is that rolling exclu-
sivity delays the day when multi-ge-
neric competition can commence. It 
appears to me that the FTC shares this 
view. 

If our goal is to maximize consumer 
savings after a patent has been de-
feated, I find it difficult to see how 
rolling exclusivity achieves this goal. I 
certainly prefer a use it or lose it ap-
proach over the McCain-Schumer brand 
of rolling exclusivity. 

I commend the sponsors of the Ed-
wards-Collins substitute for rejecting 
the McCain-Schumer rolling exclu-
sivity policy in favor of what Senator 
EDWARDS calls modified use-it-or-lose-
it. Having said that, I am disturbed to 
learn that during the HELP Committee 
mark-up Senator EDWARDS and HELP 
Committee staff stated that, in fact, 
the exclusivity could roll indefinitely. 

I understand the intent is to transfer 
the exclusivity once and only once, but 
having reviewed the language of the 
bill and the discussion at the mark-up, 
I am not convinced that the exclusivity 
will roll over only once. 

In any event, even if the exclusivity 
only rolled over once, I question the ra-
tionale behind a policy that only 
delays the day when multi-source ge-
neric competition can commence. 

It is only after the time when many 
generics enter the market that con-
sumers receive the full benefits of price 
competition. 

During the first 180-days when only 
one generic is on the market, the 
change in price may be marginal. This 
is so because when there is only one ge-
neric competitor during this 180-day 
time frame, neither the pioneer firm 
nor the generic firm is under any tre-
mendous pressure to cut the price. The 
report, Drug Trend: 2001, published by 
Express Scripts, notes this dynamic:

The A.P. [average wholesale price] for the 
first generic is usually about 10 percent 
below the brand. After the six month exclu-
sivity granted to the first generic manufac-
turer, the price paid . . . for the generic 
quickly falls, often by 40 percent or more, as 
multiple manufacturers of the same generic 
product compete for market share. More-
over, it appears that the value of the 180-day 

VerDate Jul 25 2002 05:20 Jul 31, 2002 Jkt 099060 PO 00000 Frm 00063 Fmt 4637 Sfmt 0634 E:\CR\FM\G30JY6.142 pfrm15 PsN: S30PT1



CONGRESSIONAL RECORD — SENATES7568 July 30, 2002
marketing exclusivity incentive may be 
worth much more today that it was back in 
1984.

I understand that, in 1984, the num-
ber-one selling drug in the United 
States was Tagamet, with U.S. sales of 
about $500 million. 

Today, it is estimated that Lipitor, 
the anti-cholesterol medicine, has a do-
mestic market of over $5 billion annu-
ally. In nominal dollars, Lipitor sales 
today are 10-times higher than 
Tagamet sales were in 1984. In real dol-
lars, I am told that this amounts to 
about a six-fold increase. 

If we are going to open up the 180-day 
provisions of the 1984 law—and I think 
we should so long as we do it carefully 
and thoughtfully—I think we should 
reexamine other aspects of the 180-day 
rule such as whether we should retain 
the 180-days or some other number of 
days given the substantial six-fold 
growth in potential value of this incen-
tive. 

Why should we be locked into 180-
days? The dirty little secret of the 180-
day provision is that both the pioneer 
firms and generic firms like this provi-
sion because it delays the full price 
competition that only occurs when 
many generic enter the market. 

I think that the mutual economic in-
terest of the generic and the pioneer 
firms is not in perfect alignment with 
the interests of consumers with respect 
to the 180-day incentive. 

Moreover, even if we could perfect 
the modified use it or lose it language 
of the Edwards-Collins substitute and 
the first qualified generic manufac-
turer could not, or would not, com-
mence marketing and the exclusivity 
moved to the next qualified applicant, 
why should the second manufacturer 
get the full 180-days? Why not 90 days? 
Why not 60 days? 

Frankly, I am disturbed that, in 
some circumstances, the Edwards-Col-
lins language appears to grant exclu-
sivity not to the successful generic liti-
gant—but to a firm which was merely 
first to file papers with the FDA that 
triggered a legal proceeding. 

I understand the rationale for this is 
that it will supposedly ensure multiple 
patent challenges. But, when we start 
rewarding the first to trigger lawsuits 
in place of actually winning the chal-
lenge, it strikes me as out of sync with 
the traditional American value of re-
warding the actual winner. 

I am all for assuring that there are 
sufficient incentives to ensure patent 
challenges. But, isn’t there a limit be-
yond which we should direct these po-
tentially enormous profits back to con-
sumers? 

While I have not seen any formal es-
timates, one would think that 180-days 
of marketing exclusivity for a $5 bil-
lion seller like Lipitor must mean hun-
dreds of millions of dollars, and per-
haps even $1 billion, in lost consumer 
savings. 

Would we rather see 25 percent to 40 
percent of that money in the hands of 
the trial attorneys who brought the 

case? Or, would we rather see that at 
least some of those funds earmarked 
for attorneys’ fees be channeled to help 
citizens lacking access to prescription 
drugs? 

Shouldn’t we get more facts con-
cerning the change in value of the 180-
day marketing exclusivity today com-
pared to 1984 and make any appropriate 
adjustment to this incentive? We don’t 
want to set the incentive so low as to 
discourage challenges to non-block-
buster patents, but we don’t want to 
set the incentives too high either. 

As a matter of fact, some have ques-
tioned the need for retaining the 180-
day marketing exclusivity at all.

For example, Liz Dickinson, FDA’s 
senior, career attorney in this area, 
has asked:

I suggest we look at whether 180-day exclu-
sivity is even necessary, and I know that 
there is this idea that it is an incentive to 
take the risk. I say the facts speak other-
wise. If you have a second, third, fourth, 
fifth generic in line for the same blockbuster 
drug . . . undertaking the risk of litigation 
without the hope of exclusivity, is that ex-
clusivity even necessary?

Ms. Dickinson, a fine lawyer with no 
political axe to grind, went on to make 
the following observation with respect 
to the 180-day rule, 

We have got a provision that is sup-
posed to encourage competition by de-
laying competition. It has got a built 
in contradiction, and that contradic-
tion . . . is bringing down part of the 
statute. 

Similarly, Gary Buehler, FDA’s top 
official in the Office of Generic Drugs 
agreed with his colleague’s assessment 
when he testified before the Senate Ju-
diciary Committee last year:
. . . we often have the second, third, fourth, 
fifth challengers to the same patent, often-
times when the challengers actually realize 
that they are not the first and there is no 
hope for them to get the 180-day exclusivity. 
So with that in mind, I would agree with 
Liz’s statement that generic firms will con-
tinue to challenge patents. Whether the 180-
day exclusivity is a necessary reward for 
that challenge is unknown, but it does not 
appear that it is. 

I personally favor retaining some incentive 
to ensure vigorous patent challenges. But in 
light of this testimony and other factors, I 
do not believe there is a need to be locked 
into the current incentive—the 180-day ex-
clusivity benefit.

I find it curious that neither the 
McCain-Schumer bill, nor the Kennedy 
mark, nor the Edwards-Collins amend-
ment, proposed any changes in the cur-
rent 180-day regime in light of the 
views of the FDA officials, the dra-
matic increase of the potential value of 
180-days of exclusivity, and other fac-
tors. 

This may have been partly due to the 
fact that neither the FDA nor FTC nor 
any representatives from the Adminis-
tration testified at the HELP Com-
mittee hearing on May 8th. In fact, no 
committee of Congress has ever held a 
hearing of the language that was 
marked-up and reported by the HELP 
Committee. 

On any number of occasions, I have 
heard Senator SCHUMER and others 

argue that the simple goal of this legis-
lation is to close loopholes in order to 
return to the original balance in the 
1984 law. 

But what if conditions have changed 
and the original policies of the 1984 
need to be reassessed? 

Or what if there were an area that we 
didn’t get right the first time? 

For example, consider how Paragraph 
IV litigation treats patent invalidity 
and patent non-infringement chal-
lenges. These are lumped together, and 
both, if proven, can result in identical 
180-day marketing exclusivity awards. 
In truth, invalidity and non-infringe-
ment are two very different types of 
claims. 

I want to remind my colleagues of, 
and challenge them to question the im-
plications of, lumping these two con-
cepts together. We need to re-think 
this policy. As Al Engelberg, a smart 
and tough-as-nails attorney who spe-
cialized in attacking drug patents on 
behalf of generic drug firm clients, has 
said about this difference:

In cases involving an assertion of non-in-
fringement, an adjudication in favor of one 
challenger is of no immediate benefit to any 
other challenger and does not lead to multi-
source competition. Each case involving 
non-infringement is decided on the specific 
facts related to that challenger’s product 
and provides no direct benefit to any other 
challenger. In contrast, a judgment of patent 
invalidity or enforceability creates an estop-
pel against any subsequent attempt to en-
force the patent against any party. The 
drafters of the 180-day exclusivity provision 
failed to consider this important distinction.

Once again, as one of the drafters of 
this law, I accept my share of responsi-
bility for failing to fully appreciate the 
implications of this distinction. 

The 180-day rule acts as only a floor 
in non-infringement cases. A particular 
non-infringer’s marketing exclusivity 
can extend beyond the statutory 180-
days. This period of marketing exclu-
sivity can last until such time as an-
other non-infringer might enter the 
picture or until the underlying patents 
are invalidated or expire. 

Conversely, it can be argued that the 
180-day floor actually works to the det-
riment of consumers whenever the 180-
days of exclusivity acts to block entry 
of a second non-infringing generic 
product during the 180-day period. Why 
shouldn’t a second or third non-in-
fringer be granted immediate access to 
the market as would occur in any other 
industry? Consumers could enjoy the 
savings that accrue from immediate 
price competition. 

I would hope that my colleagues 
working on the bill, and others inter-
ested in this debate carefully consider 
the distinctions between invalidity and 
non-infringement challenges. This is an 
area where we might have gone off-base 
in 1984. 

While I am of the mind to retain a 
strong financial incentive to encourage 
vigorous patent challenges by generic 
drug firms, I am unconvinced at this 
point that we should retain the old lan-
guage that grants identical rewards for 
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successful invalidity and non-infringe-
ment claims. I welcome debate and dis-
cussion on this matter. 

Before we change the law, let us have 
a serious re-examination of whether to 
retain the 180-day marketing exclu-
sivity in its current form both in terms 
of the length of the exclusivity period 
and whether the rewards for successful 
invalidity and non-infringement chal-
lenges should be treated identically. 

My purpose in raising these points is 
to get an indication from the sponsors 
of this legislation and other interested 
parties, such as patient advocacy orga-
nizations, state Medicaid agencies, and 
insurers, whether there is interest in 
discussing the advisability of passing 
on more of the value associated with 
the current 180-day marketing exclu-
sivity to consumers if it appears it is 
fair and appropriate to do so? 

If there is interest, I would be willing 
to help fashion an appropriate amend-
ment. It seems to me that we need to 
provide enough of an incentive to as-
sure vigorous patent challenges, but we 
should give away no more exclusivity 
than is necessary. Every day of mar-
keting exclusivity awarded to a generic 
firm comes at the expense of con-
sumers. While we want to ensure vig-
orous patent challenges, we don’t want 
to set the benefit too high at the ex-
pense of consumers. 

I think we can and should explore 
this area further. 

Frankly, I am not certain that I com-
pletely understand how the forfeiture 
language in Section 5 of the bill works. 
I do not think I am alone in this confu-
sion. I understand that this language 
was the source of much confusion dur-
ing the mark-up in the HELP Com-
mittee. 

At some point, I would like to engage 
in a colloquy with the bill managers to 
ask some questions designed to clarify 
precisely how this provision works. 

Let me say that if the bill reinstates 
the successful defense requirement and 
gives awards to the successful chal-
lenger so long as the firm goes to mar-
ket in a timely fashion, I may be sup-
portive of the general concept. I do 
wonder if the language in the HELP 
substitute overturns the effect of the 
MOVA, Purepac, and Granutec cases 
that I described earlier? 

I must say that I think that there are 
some real advantages to Senator 
GREGG’s simple and straight-forward 
policy of more closely following FDA’s 
old-fashioned, easy to understand use-
it-or-lose-it proposal. 

I will continue to study the particu-
lars of the three minor recommenda-
tions that the FTC has made in connec-
tion to the 180-day issue. 

I must also indicate that part of the 
confusion concerning the effect of this 
new Edwards-Collins language stems 
from the discussion of the provision at 
the mark-up. I understand that when 
Senator EDWARDS first explained this 
section of the bill he said that the ex-
clusivity could roll over one time if the 
first qualified applicant did not use it. 

I am told that Senator EDWARDS indi-
cated his language would eliminate the 
possibility that this could just con-
tinue to roll over and over and over 
during which time the exclusivity in 
the marketplace continues. 

However, upon questioning from Sen-
ators GREGG, FRIST, and SESSIONS, the 
Committee staff then explained that if 
the second generic firm qualified does 
not use the exclusivity then the proc-
ess would start all over again. The 
HELP Committee staff went on to ex-
plain, apparently in direct contradic-
tion to Senator EDWARD’s first expla-
nation, that the exclusivity could roll 
indefinitely if there is no generic ready 
to go to market.

On the second day of the mark-up, 
Senator EDWARDS seemed to indicate 
that the Committee staff had it right 
and he had it wrong when he at first 
said that the provisions of Section 5 of 
the bill eliminated the policy of rolling 
exclusivity. In fact, I am told that Sen-
ator EDWARDS then acknowledged that 
if there were nobody to compete, then 
the exclusivity could keep rolling over 
and over. 

I am afraid that the Edwards-Collins 
brand of modified-use-it-or-lose-it is, at 
least, very confusing. At worst, it is 
just another version of rolling exclu-
sivity. 

I want to learn what the FTC thinks 
about the Edwards-Collins language. 

What the proponents of this language 
have failed to do is to explain why any 
third, fourth, fifth, or subsequent filer 
should be given 180-day of very valu-
able marketing exclusivity? 

Moreover, why for example should a 
fifth filer be treated any differently 
than a sixth filer if neither has won a 
patent challenge and both are ready to 
go to market? 

This dog just won’t hunt. 
Recall that some experts at FDA 

don’t even think this incentive is nec-
essary. 

As I stated earlier, I am somewhat 
sympathetic to the concerns of generic 
drug firms that any exclusivity award-
ed should be measured from the time of 
an appellate court decision. But this 
principle may not hold up if any form 
of rolling exclusivity is adopted or if 
we have multiple patents and multiple 
challengers, some of whom are attack-
ing on invalidity and some of whom are 
attacking on non-infringement. 

Frankly, in light of the FTC report 
just issued this morning, I feel com-
pelled to reconsider if my sympathies 
are consistent with my use-it-or-lose-it 
view even in the case, increasingly 
rare, I am told, of one patent and one 
challenger. 

I am troubled by the provision of the 
bill that appears to grant each generic 
firm that qualifies for the benefit of 
the 180-day marketing exclusivity in-
centive a 30-month period to secure 
FDA approval. This is measured from 
the time of the filing of the generic 
drug application. 

If the first firm eligible to take ad-
vantage of the 180-day benefit drops 

out for some reason, it seems to me 
that the best thing for consumers 
would be to approve all applications 
that are ready to go without singling 
out any of these applications for 180-
days of exclusivity. If, for example, the 
second firm eligible under the terms of 
Section 5 is in a dispute with FDA over 
a good manufacturing practice inspec-
tion and can’t go to market, it is con-
sumers who will suffer. In a case where, 
say, there are 14-months remaining on 
the 30-month clock allowed under Ed-
wards-Collins, it does not seem fair if 
the next firm eligible on the list al-
ready has satisfied all of the FDA re-
quirements and is ready to go to mar-
ket. 

I would hope that the proponents of 
the substitute amendment will help us 
all understand just how Section 5 is in-
tended to work. 

It is difficult for me to see why we 
should adopt a policy whereby the bal-
ance of the 30-month period described 
in Section 5(a)(2)‘‘(D)(i)(III)(dd)’’ on 
page 44 of the bill could conceivably be 
greater than the 180-days of marketing 
exclusivity. Upon default of the first 
qualified applicant, why should we wait 
for a second eligible drug firm to ob-
tain FDA approval when there may be 
a third, fourth, or fifth applicant in 
line with FDA approval ready to go? 

I hope the sponsors of the legislation 
are not locked into their so-called 
modified-use-it-or-lose-it policy. The 
discussion at the HELP Committee 
mark-up suggests that the language is, 
in fact, just another elaborate version 
of the flawed rolling exclusivity policy. 
While I can readily see why rolling ex-
clusivity is attractive to generic drugs 
firms—and their lawyers—who rou-
tinely challenge patents, I don’t see 
where this policy is good for the Amer-
ican people. 

Whatever happened to the American 
tradition that rewards success in liti-
gation, not just filing papers with FDA 
and making a claim in court? 

For all of the reasons I have just dis-
cussed, I think it would be wise for 
Congress to take time and reassess the 
wisdom of retaining the 180-day mar-
keting exclusivity provision in essen-
tially the same form as enacted in 1984. 

As I argued last night, the Senate 
would be well-served if we had a more 
orderly discussion of the facts and rec-
ommendations contained in the new 
FTC study. 

I see that my friend from Massachu-
setts is trying to spin the FTC study as 
supporting the changes in patent law 
contained in the HELP Committee sub-
stitute. 

But the fact is, and it is a fact that 
will be better understood over time, 
that the FTC recommendations are at 
variance with the major provisions of 
the bill on the floor. 

Let me just spell some of them out 
for you.

The FTC urges adoption of legisla-
tion that would allow one 30-month 
stay, measured from the time that 
each generic drug application is sub-
mitted while S. 812 limits the stay to 
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those patents issued within 30-days of 
the approval of the pioneer drug. 

The HELP Committee Substitute 
contains several provisions that re-
quire innovator firms to list all, and 
sue on, their patents related to each 
particular pioneer drug or forfeit their 
customary patent rights; the FTC 
makes no such recommendations re-
garding patent forfeiture. 

The HELP Committee Substitute 
creates a new private right of action to 
attack the listing of patents with FDA, 
while the FTC report makes no such 
recommendation. 

The HELP Committee Substitute em-
braces a form of 180-day marketing ex-
clusivity that allows the exclusivity to 
roll from one generic drug manufac-
turer to another in, I might add, a very 
complicated fashion that potentially 
has no clear endpoint. The FTC Report 
appears to support a very aggressive 
form of a use-it-or-lose-it policy which, 
for example, would trigger the 180-day 
period from the time of a district court 
decision. The pending legislation al-
lows generic competition to be delayed 
until after an appellate court rules. 

The FTC recommends that certain 
potentially anti-competitive arrange-
ments between pioneer and generic 
firms be reported to the FTC in a fash-
ion similar to Senator LEAHY’s legisla-
tion, S. 754, the Drug Competition Act. 
The HELP Committee is silent in this 
respect. 

So the differences are significant be-
tween the bill on the floor and what 
the FTC recommends. 

No amount of spinning in the press 
will change these facts. In light of the 
FTC study and some of the arguments 
that I have made here today, I wonder 
if some of those who are backing S. 812 
because they were told it is a good bill 
will now reconsider what the bill does 
and decide that they are being sold 
something of a bill of goods? 

I would urge my colleagues, as well 
as consumer organizations and phar-
maceutical purchasers such as insurers 
and self-insured businesses to reflect 
upon what I have said on this subject 
today. 

This is an area in which I think we 
would be wise to reject Senator SCHU-
MER’s argument that all we are doing 
with this legislation is restoring the 
balance of the old Hatch-Waxman Act. 

On a number of occasions, I have 
commended Senator SCHUMER and Sen-
ator MCCAIN for moving their legisla-
tion forward. Even if the bill that came 
out of the HELP Committee does not 
resemble very closely their bill, and 
even if I still have major problems with 
this hastily considered floor vehicle, I 
commend them again today. I just hope 
that they, and Senators KENNEDY, 
FRIST, COLLINS, and EDWARDS will work 
to improve this legislation. 

I think that over the last two weeks 
that I have made a case for taking the 
time to get this legislation right. 

We all know that S. 812 was plucked 
from the calendar to be used as a vehi-
cle to debate the Medicare Prescription 

Drug Benefit, not because it was some 
finely tuned consensus bill. 

As I said last night, let us not rush to 
adopt legislation in this area before the 
ink is dry on the FTC report. We need 
to understand and debate the FTC re-
port and its recommendations. My first 
reading of the Executive Summary of 
the FTC Study reveals a fundamental 
disconnect between the agency’s rec-
ommendations and the legislation that 
emanated from the HELP Committee. 
The floor of the Senate is not the best 
place for the type of discussion the 
FTC Report warrants. 

We need to allow the Judiciary Com-
mittee to play a role in fashioning leg-
islation that is fundamentally an anti-
trust bill with patent law and civil jus-
tice reform implications. Certainly, 
the FTC smiled upon what the Judici-
ary Committee was doing in this area. 
And just as certainly, the PTO did not 
smile upon how the substitute to S.812 
treats longstanding patent rights. 

The detailed criticism that I have 
made to the pending bill in no way 
minimizes the importance of the mat-
ters that are the subject of the pending 
legislation, because they deserve Con-
gressional attention. 

Let me be clear. We should make 
some changes in the Hatch-Waxman 
Act. No law so complex cannot be im-
proved. 

But let’s do it the right way because 
the American public deserves both the 
newest medicines and the most afford-
able medicines. 

I do not believe, moreover, that S. 812 
even identifies the most important 
issues we should address in Hatch-Wax-
man reform. 

I hope to return to the floor to dis-
cuss some ideas for a more comprehen-
sive approach to reforming the Drug 
Price Competition and Patent Term 
Restoration Act. I suspect that many 
others, including my friend, Henry 
Waxman, will want to participate in 
such a discussion. 

I am unconvinced that focusing on 
how best to bring the law back to the 
old days of 1984 is the right way to go 
about reforming the Hatch-Waxman 
Act. 

I think we may be well served if we 
attempt to modify the law in order to 
help usher in a new era of drug dis-
covery while, at the same time, in-
creasing patient access to the latest 
medicines. 

Let us not adopt this hastily-crafted 
bill in the last week before August re-
cess. Please do not hold your nose and 
close your eyes and vote for this bill by 
telling yourself that we can fix it in 
conference. We can do better. 

We would do better in the long run 
for the American people if we put S. 812 
aside for the time being and devote our 
attention to passing the Omnibus 
Trade Promotion Authority, Trade Ad-
justment Assistance, and Andean Pact 
legislation before this week runs out. 
We need to get the economy going 
again and trade can help us achieve 
that goal. 

Let’s face it. S. 812 is not ready for 
adoption, but the trade legislation is 
long overdue. 

I ask unanimous consent that the 
letters from the PTO and BIO, dis-
cussed earlier in my speech, be made 
part of the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

BIOTECHNOLOGY INDUSTRY 
ORGANIZATION,

Washington, DC, July 22, 2002. 
Hon. EDWARD KENNEDY,
U.S. Senate, Russell Senate Office Building, 

Washington, DC. 

DEAR SENATOR KENNEDY: Thank you for 
your prompt response to my letter of July 15 
objecting to several new provisions of S. 812, 
the Schumer-McCain legislation. No one was 
more surprised than members of the bio-
technology industry at these last-minute 
changes, which pose significant problems for 
our companies. At this stage in the debate, 
we must strongly object to these provisions 
and urge that they be deleted from the bill 
under consideration on the floor of the Sen-
ate. 

The Biotechnology Industry Organization 
quite intentionally took no position on the 
particulars of the original version of the 
Schumer-McCain bill, leaving debate on the 
practices described in your letter to others. 
But the bill has been changed radically, 
without opportunity for members of our in-
dustry to provide legal and policy reaction 
to the new provisions on bioequivalence, loss 
of rights to sue for patent infringement, and 
a right of action for generics to sue our com-
panies to ‘‘correct’’ patent information filed 
with the Food and Drug Administration. 

In BIO’s July 15 letter, I pointed out the 
potentially damaging consequences to our 
emerging industry that could result from 
these provisions—carte blanche authority of 
FDA to determine testing methods applica-
ble to full NDAs, loss of the ability to pro-
tect our intellectual property because of fail-
ure to meet new filing deadlines under food 
and drug law, and an unwarranted private 
right of action afforded generic companies to 
sue members in efforts to ‘’delist’’ patents or 
‘‘correct’’ patent information. Whatever the 
purposes of these provisions, we fundamen-
tally disagree with their consequences—per-
haps the result of producing totally new pro-
visions only 36 hours before markup. 

We also point out that we were assured by 
committee staff that the bioequivalence pro-
vision was intended only to confirm FDA’s 
authority to craft tests for bioequivalence 
for products not easily absorbed in the blood-
stream. We were also assured that this provi-
sion (section 7) would be worked out before 
floor consideration. This has not occurred, 
despite the fact that BIO provided draft lan-
guage that accomplishes precisely the stated 
purposes of the bioequivalence section. 

BIO retains its admiration for you and 
your staff and appreciate very much your 
past efforts to respond to challenges that 
confront our industry in Massachusetts and 
across the nation. We have no doubt that you 
did not intend that the bill’s new provisions 
pose threats to BIO companies, and look for-
ward to an opportunity to work with you to 
remove from S. 812 the provisions on bio-
equivalence, loss of rights to sue for infringe-
ment and the private cause of action during 
its consideration on the Senate floor. 

Sincerely yours, 
CARL B. FELDBAUM,

President. 
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UNITED STATES PATENT 

AND TRADE OFFICE, 
Washington, DC, July 30, 2002. 

Hon. ORRIN HATCH, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR HATCH: In a few months, the 
United States Patent and Trademark Office 
(USPTO) will celebrate its 200th year in ex-
istence. During that time, we have been the 
only Federal agency charged with admin-
istering this Nation’s patent laws and deter-
mining whether inventions are patentable. 
USPTO plays a critical role in promoting 
and protecting intellectual property and the 
work of our Agency helps to stimulate Amer-
ican innovation and investment. 

At your request, USPTO is providing its 
views on the advisability of the changes in 
patent laws in S. 812, the Greater Access to 
Affordable Pharmaceuticals Act. This letter 
is intended to inform you of our objections 
to the current language in S. 812. 

First, in some cases, S. 812 would forfeit 
unnecessarily the core right of patent hold-
ers—the right to exclude others from prac-
ticing the invention for the entire patent 
term. After years of research and develop-
ment and significant investment, the patent 
right is extinguished for the mere failure to 
satisfy an administrative task or respond in 
a timely manner. For example, if a patent 
holder fails to list the patent with the Food 
and Drug Administration within a certain 
time period, the patent is invalidated. Fur-
thermore, if a patent owner fails to bring an 
infringement action within 45 days of receiv-
ing notice (also known as ‘Paragraph IV’) 
from a drug manufacturer that the patent is 
invalid or not infringed by the generic drug, 
then the patent right is forfeited. In this cir-
cumstance, the patent owner is barred from 
ever bringing an infringement case in con-
nection with the generic drug at issue. 

Second, we are concerned with the bill’s 
disparate treatment of patents depending on 
issue date. The Hatch-Waxman Act gives a 
patent holder an automatic 30-month stay to 
defend a challenge to the patent by a generic 
drug company. S. 812 would apply this 30-
month stay only to patents that issue within 
30 days of the new drug application approval. 
This limitation is arbitrary and unrealistic. 
The timing of issuance bears no relation to 
the importance of innovation. Moreover, the 
patent applicant often has no control over 
when a patent issues. Therefore, affording 
certain benefits to patents that issue only 
within a certain time frame would be un-
workable and unjust. 

Finally, USPTO believes it is vital to con-
sider each patent rigorously and uniformly 
to determine whether the application satis-
fies the standards of patentability. All pat-
ent applications are examined with equal 
scrutiny and all patents must satisfy the 
same criteria of utility, novelty, and non-
obviousness before they are issued. Each 
pharmaceutical patent, like all other pat-
ents, is entitled to a presumption of validity 
and should be judged accordingly. 

USPTO does recognize that some changes 
to current law may be necessary to encour-
age appropriate access to generic substitutes 
and prevent abuses of the patent laws. But S. 
812 clearly is not the answer. In fact, this bill 
would likely do the opposite of what its title 
suggests—by limiting access to cutting-edge 
drugs, decreasing innovation, and ultimately 
harming the quality of treatments available 
to patients. 

Before considering any future legislative 
efforts, we should applaud the success of the 
time-tested Hatch-Waxman Act and respect 
the delicate industry balance it forged. In all 
cases, any changes should incorporate the 
expertise of the Committees on the Judici-
ary of Congress, in addition to the appro-

priate Government agencies. Only through a 
carefully conducted analysis can a result be 
reached that benefits consumers while pro-
moting the progress of science and innova-
tion. 

I hope this information is helpful and I 
would welcome the opportunity for consulta-
tion on future endeavors. 

Sincerely, 
JAMES E. ROGAN, 

Under Secretary and Director.

f 

AMERICA MEMORIALIZES TWO 
MORE VIETNAM WAR HEROES 

Mr. LOTT. Mr. President, I rise today 
in remembrance of a fellow Mississip-
pian, Fred C. Cutrer Jr. and his navi-
gator Leonard L. Kaster, who died 
serving their country during the Viet-
nam War. Captain Fred C. Cutrer Jr. 
was a pilot on a B57 Canberra Bomber, 
and during his service for his country, 
he became instantly known around his 
base as a loving husband and an im-
mensely proud father of two sons. He 
would often be found showing pictures 
of his family to his friends and squad-
ron. Fred was also courteous and 
friendly, exemplifying the character of 
a true southern gentleman. Jimmy 
Speed, a child-hood buddy described his 
charming character by stating,

I use to call him good-humor man. He was 
a very smart man, and people liked him im-
mediately. I always felt that if he had gotten 
to the ground alive, those people wouldn’t 
have hurt him because he was so likeable 
and friendly that he would have fit into any 
crowd.

On August 6, 1964 Cutrer and 1Lt. 
Leonard L. Kaster, unknowingly flew 
the skies for their last time. They were 
flying over South Vietnam, North East 
of Tan Son Nhut, and according to De-
fense Intelligence data, their airplane 
came under heavy fire from Viet Cong 
forces, causing them to crash and ex-
plode near the Sang Dong Nai River in 
Long Khan Province. Both men were 
classified ‘‘Killed in Action, Body Not 
Recovered,’’ and Cutrer was promoted 
to the rank of Major. 

In the spring of 1997, the Department 
of Defense, with the help of a Viet-
namese native, helped bring closure to 
Cutrer’s family by finding Cutrer’s dog 
tag and aircraft identification plate 
that had been buried one meter be-
neath the surface of a jungle bog. This 
discovery led to the declaration of 
these men’s ceremonial burial for June 
6, 2002, with full military honors. I am 
thankful to say that both of these men, 
nearly forty years following their pa-
triotic death for their country, now lay 
buried in Arlington National Cemetery. 

Both the Cutrer and Kaster families 
flew from Mississippi to attend the 
ceremony, and Air Force General 
Frank Faykes presented flags to the 
families of both men. Buried alongside 
Cutrer is his wife, Shirley, who was 
killed in an automobile accident four 
years ago. The children were pleased to 
see their father properly honored as a 
hero and their mother rightfully buried 
beside him. 

American troops have a slogan stat-
ing, ‘‘We leave no man behind.’’ I be-

lieve this manifests the pride and pa-
triotism of our troops. Cutrer’s sister, 
Lillie Cutrer Gould, promised her 
younger brother that if anything were 
to happen to him in Vietnam, then she 
would bring him back home. Not too 
many days ago, Mrs. Gould success-
fully achieved her promise to her 
brother, and America again exercised 
its duty and commitment to its sol-
diers. 

I salute John C. Cutrer Jr. and Leon-
ard L. Kaster for serving their country 
and helping make America a better and 
safer place to live. I am thankful that 
I reside in a country where we take 
pride in our soldiers, and we carry a 
strong commitment never to forget 
their courageous acts nor to leave any-
one behind. I want to thank God for al-
lowing John and Shirley Cutrer to 
eternally lay side-by-side in Arling-
ton’s National Cemetery, and I want to 
thank America for again making me 
proud of our citizens. I know my col-
leagues will join me in memorializing 
and commending the lives of John C. 
Cutrer Jr. and Leonard L. Kaster, two 
American heroes.

f 

REMEMBERING MR. JOHN M. 
McGEE 

Mr. LOTT. Mr. President, I rise today 
to pay proper tribute to Mr. John M. 
McGee, a devoted husband, father, and 
grandfather as well as a memorable 
American patriot. John was born in 
Brookhaven, MS on September 16, 1933, 
and in February 23, 2002, John passed 
away as a result of a sudden heart at-
tack. In his high-school years, John 
was blessed with speed and athleticism 
that contributed to his becoming an 
extraordinary football player and an 
excellent athlete. John’s athleticism 
led him to set the state record in the 
100-yard dash. John attended my alma 
mater, the University of Mississippi, 
where he played football for the Ole 
Miss Rebels. John’s patriotism towards 
his country convinced him to interrupt 
his education at Ole Miss and enlist 
with the U.S. Navy where he served on 
the destroyer tender Shenandoah and 
the destroyer Willard Keith. During his 
duty in active service, John took part 
in the decisive Inchon invasion com-
manded by General Douglas McArthur. 

John went on to earn his bachelor’s 
degree in engineering from the Armed 
Forces Institute. After an honorable 
discharge, he pursued his career in en-
gineering until 1966 when he accepted a 
job with the Department of Defense 
where he conducted operations in Viet-
nam, Cambodia, Laos, and Thailand 
until 1969. During John’s service in 
Vietnam, he discovered and exposed ex-
tensive corruption in American mili-
tary operations. The Governmental Ac-
counting Office confirmed these allega-
tions, and John’s discovery revealed 
the theft of 5.5 million gallons of fuel 
that had been originally intended for 
U.S. Military forces but had been pene-
trated and used by the enemy. John’s 
inquiry helped save the lives of many 
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Americans. His discovery ultimately 
led to a Senate Sub-Committee chaired 
by the Honorable Senator William 
Proxmire of Wisconsin to investigate 
the scandal. This incident is memorial-
ized in the U.S. CONGRESSIONAL RECORD 
and in the books Report from 
Wasteland- America’s Military Indus-
trial Complex, by Senator William 
Proxmire and The Pentagonists, by A. 
Earnest Fitzgerald. 

Our hearts are saddened with the loss 
of such a precious man, but at the 
same time we are grateful for his con-
tributions to our country, the state of 
Mississippi, and his family. I know my 
colleagues will join me in honoring and 
appreciating the remarkable life of Mr. 
John M. McGee.

f 

ELIMINATION OF THE WEP AND 
GPO 

Mr. KERRY. Mr. President, today I 
have asked Senator FEINSTEIN to add 
me as a cosponsor to her bill, S. 1523, 
which would amend the Social Security 
Act to permanently repeal the Govern-
ment Pension Offset and the Windfall 
Elimination Provision. I am pleased to 
support my colleague Senator KENNEDY 
and others in their support of this bill. 

Massachusetts is one of 15 states in 
which the Government Pension Offset 
and the Windfall Elimination Provision 
hits employees and retirees particu-
larly hard, because it is one of the few 
remaining states where many state em-
ployees, such as teachers, do not pay 
into the Federal Social security sys-
tem. Rather, they pay into a state pen-
sion fund. For many workers, the for-
mulas in the law that reduce Social Se-
curity benefits for these workers can 
have troubling and unintended con-
sequences. 

Listen to the testimonial of one edu-
cator from my state. This constituent 
writes:

I served 13 years in the military and am a 
wartime veteran. I did not receive a military 
pension; however, I did pay into Social Secu-
rity. I am shocked to learn that I may re-
ceive virtually nothing from Social Security. 
My teaching pension in Massachusetts will 
be small if I retire at 60 with only 22 years of 
teaching service. I had previously thought 
that Social Security would help to make up 
for the smaller teaching pension. I feel that 
the Federal government is unfairly penal-
izing those who have embarked on second ca-
reers as teachers. They have created a dis-
incentive that will work against filling pro-
jected teaching shortages. I feel especially 
cheated as I did sacrifice much during my 
military career. It is obvious that I would be 
much better off financially had I not served 
at all. I hope this is not the message that the 
government wants to send.

The government pension offset has a 
significant impact on the benefits of 
many retired public employees just 
like this one. For example, a disabled 
former school employee and widow who 
retired in 1986 receives $403 a month 
from her school pension. That income 
results in the elimination of a $216 
monthly Social Security survivor’s 

benefit, to which she would otherwise 
be entitled. As a result, her total in-
come is about 70 percent of the Federal 
poverty level. Another constituent, a 
retired widow who worked as a school 
cook, receives $233 a month from her 
school pension. Her Social Security 
widow’s benefit is reduced by $155 be-
cause of the automatic offset. Her com-
bined total income is about 76 percent 
of the Federal poverty level. 

It is clear that the GPO and WEP, 
complex though they are, are causing 
pain and confusion. They also nega-
tively impact teacher recruitment ef-
forts, at a time where we sorely need 
teachers, yet the potential reduction in 
Social Security benefits makes it un-
likely that people will turn to teaching 
for a few years at the tail end of their 
careers. Consider the irony: Individuals 
who have worked in other careers are 
less likely to want to become teachers 
if doing so will mean a loss of Social 
Security benefits they have earned, 
and yet our State and Federal policies 
are aimed at recruiting just those indi-
viduals to teaching as a second career. 
Retired teachers are also reluctant to 
return to teaching to help fill urgent 
needs because of the impact of the GPO 
and WEP. Finally, there is a fear that 
current teachers are likely to leave the 
profession to reduce the penalty they 
will incur upon retirement. 

The reforms that led to the GPO and 
WEP are almost 20 years old, nearly a 
generation. They were passed before 
many of us were members of this body. 
Now that were are witnessing some of 
the impacts these 20-year old decisions 
are having on people’s lives, we under-
standably want to help our constitu-
ents, and I support that effort. How-
ever, while I support the repeal of the 
GPO and WEP, I know that if we con-
tinue to address Social Security issues 
on a piecemeal basis, even expanding 
benefits as certain social needs dictate, 
without fixing the program’s under-
lying imbalances and demographic 
challenges, we will make real reform 
more difficult when the time finally 
comes. 

However, for the reasons outlined 
above, and the effect the provisions are 
having on my constituents, I believe it 
is essential that the GPO and WEP be 
repealed, preferably as part of an over-
all reform to Social Security, but by 
themselves if need be. My State, and 
others affected by the GPO and WEP, 
cannot afford to provide disincentives 
to be teachers or other public servants 
at this critical time.

f 

LOCAL LAW ENFORCEMENT ACT 
OF 2001 

Mr. SMITH of Oregon. Mr. President, 
I rise today to speak about hate crimes 
legislation I introduced with Senator 
KENNEDY in March of last year. The 
Local Law Enforcement Act of 2001 
would add new categories to current 
hate crimes legislation sending a sig-
nal that violence of any kind is unac-
ceptable in our society. 

I would like to describe a terrible 
crime that occurred May 14, 1995 in 
Brooklyn, NY. A gay man was attacked 
by another man who used anti-gay 
slurs. The assailant, John McHenry, 25, 
was charged with second-degree as-
sault, criminal possession of a weapon, 
and harassment in connection with the 
incident. 

I believe that government’s first duty 
is to defend its citizens, to defend them 
against the harms that come out of 
hate. The Local Law Enforcement En-
hancement Act of 2001 is now a symbol 
that can become substance. I believe 
that by passing this legislation and 
changing current law, we can change 
hearts and minds as well.

f 

ADDITIONAL STATEMENTS 

TRIBUTE TO THE ARKANSAS MEM-
BERS OF THE MILITARY ORDER 
OF THE PURPLE HEART 

∑ Mr. HUTCHINSON. Mr. President, it 
is my distinct privilege to recognize 
and pay tribute to the heroes of Arkan-
sas who have been awarded the Purple 
Heart. This distinguished group of 
Americans are the recipient of our na-
tion’s earliest military decoration and 
the oldest in the world in present use. 
The Purple Heart is a combat decora-
tion awarded in the name of the Presi-
dent of the United States to members 
of the armed forces who are wounded 
by an instrument of war in the hands of 
the enemy. 

The Purple Heart was originated by 
General George Washington in 1782 to 
recognize ‘‘instances of unusual gal-
lantry.’’ Referred to then as the Badge 
of Military Merit, the decoration was 
awarded only three times during the 
Revolutionary War. The modern Purple 
Heart was brought into existence by 
Army Chief of Staff, General Douglas 
MacArthur. The medal was designed by 
Miss Elizabeth Will, in the Office of the 
Quartermaster General, and was intro-
duced by the War Department on Feb-
ruary 22, 1932, the bicentennial of 
George Washington’s birth. 

The Military Order of the Purple 
Heart provides a loud and clear voice 
on behalf of veterans and the issues 
that concern them. The crucial work 
that they do reminds us of just how 
precious freedom is, and that those 
who have unselfishly risked everything 
in freedom’s name are worthy of every 
benefit a grateful nation can afford. 

On behalf of the United States Sen-
ate, I thank the Arkansas members of 
the Military Order of the Purple Heart 
for the sacrifices that they have made 
in defense of this great nation. ∑

f 

HAPPY 275TH ANNIVERSARY BOW, 
NEW HAMPSHIRE 

∑ Mr. SMITH of New Hampshire. Mr. 
President, I rise today to give my con-
gratulations to the town of Bow, New 
Hampshire on their 275th anniversary. 

Bow, New Hampshire is a quaint and 
inviting city and home to nearly 7,200 
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proud residents. The town was char-
tered in 1727 and began as an agricul-
tural settlement. The waterways that 
stretch through Bow allowed the town 
to establish a series of mills that have 
since served as the heart of an area of 
town known affectionately as ‘‘Bow 
Mills.’’ Bow has also served as a his-
torically significant stomping ground 
for many influential figures. Sergeant 
John Ordway, native to Bow, was part 
of the Lewis and Clark expedition and 
Andrew Jackson stopped in Bow on his 
1833 New England Tour. Residents of 
this beautiful town are among the first 
in the nation to vote in primaries. 

This progressive city has been able to 
maintain a family-oriented and relax-
ing environment for 275 years in spite 
of their close proximity to the two 
largest cities in New Hampshire. It is 
highly commendable that Bow has pre-
served a superbly low crime rate and 
given its residents a safe and secure 
town in which to live and raise their 
families. Bow is incomparable in so 
many ways, particularly the attention 
Bow gives to the public school system 
in their community. Bow’s public 
schools are well maintained, well 
equipped with the latest technology to 
ensure cutting-edge education and 
skills training, and most importantly, 
provide an adequate number of teach-
ers that can endow our children with 
guidance and direction. The student to 
teacher ratio is roughly 14 to 1. This is 
an astounding and praiseworthy cir-
cumstance and furnishes Bow’s youth 
with the opportunity for one to one 
interaction in the classroom and an ex-
tended chance to explore each subject 
in greater depth. 

Bow is truly one of the most unique 
and wonderful cities in New Hampshire 
and in the United States. It is said that 
Bow originally was given its name be-
cause of its literal positioning at the 
bow of the Merrimack River. I propose 
that perhaps Bow was given its name 
for its representational properties; the 
visual packaging of this town is beau-
tifully decorated, however, what you 
discover inside the package is the true 
gift and reward. 

Bow, New Hampshire, congratula-
tions on your 275th anniversary. It is 
an honor to represent the citizens of 
Bow in the U.S. Senate.∑

f 

IN MEMORY OF RESERVIST 
ROBERT RANERI 

∑ Mr. SMITH of New Hampshire. Mr. 
President, I rise today to honor the 
memory of a fallen soldier in the U.S. 
Military, Robert Raneri. 

Robert Raneri was a captain and 
commander of the 94th Military Police 
Company in the Army Reserves and a 
highly respected and dedicated officer. 
Raneri’s professionalism and dedica-
tion to the Army was thought by many 
to be unrivaled. In July of 2000, Captain 
Raneri led a unit of 600 soldiers in a 
mission to Bosnia. In the wake of a 
very politically and militarily charged 
conflict, Raneri returned nine months 

later with every one of the 600 soldiers 
alive and unscathed as he had promised 
upon their departure overseas. Those 
who worked with Robert knew him as a 
strong presence and as a man not 
afraid to take chances if it was in the 
best interest of the men he commanded 
and of the nation. His peers remember 
him as calm, deliberate, clear-headed, 
compassionate, tough, and exacting. 
These virtues combined created a fine 
leader, friend, and man in Mr. Robert 
Raneri. 

Robert was to be married to Maj. 
Amy Huther a week after his June 26th 
passing, greatly looking forward to 
being a husband and a father someday. 
These dreams will cease to be realized 
for this exceptional man as a result of 
the unfortunate motorcycle accident 
that recently took his life. 

Robert Raneri was a dedicated Army 
Reservist who spent his life serving the 
United States as a commanding officer 
to the 94th Military Police Company 
and his memory should be held in the 
highest respect. Robert’s passing is a 
great loss not only for his family, but 
for the country and the U.S. Army.∑

f 

IN MEMORY OF ALBERT G. 
CAPPANNELLI 

∑ Mr. SMITH of New Hampshire. Mr. 
President, I rise today in remembrance 
of a highly respected and valued mem-
ber of the Manchester community and 
an esteemed public relations careerist, 
Mr. Albert G. Cappannelli. 

Al began his work with public media 
as a radio news reporter after grad-
uating from Boston University with a 
bachelor’s degree in broadcast jour-
nalism. His fervor for the technique of 
media and journalism led Al to the 
arena of strategy consulting. As direc-
tor of national media at High Point 
Communications, he developed tactics 
for clients throughout New Hampshire 
including the Department of Education 
as well as on the national circuit for 
companies including Anthem Blue 
Cross-Blue Shield, American Express 
Financial Services, and Maryland Pub-
lic Service Commission. Colleagues de-
scribed Albert as savvy and highly ef-
fective in his discipline. 

In addition to Al’s professional ca-
reer, he established a well-deserved 
reputation as a community leader in 
Manchester. He volunteered his time 
and effort to a number of causes in the 
community spanning across interests 
with regard to both personal and social 
affairs. Al was an active member at St. 
Peter’s in Auburn where he held a posi-
tion on the parish council and was a 
parish facilitator for the Crown Min-
istries for the Diocese of Manchester. 
He was a huge advocate in matters sur-
rounding education; volunteering his 
time with Weston Elementary School, 
Keene State College, McDonald Youth 
Leadership program, and as a member 
of the Greater Manchester Chamber of 
Commerce Education Committee. 

Albert Cappannelli was the victim of 
an unfortunate and untimely passing 

as a result of liver cancer that had 
been diagnosed merely 2 weeks earlier. 
Albert is survived by his wife Jane of 16 
years and his two children, Joshua and 
Helen. 

Al spent his life and career serving 
public interest and revealed an uncom-
promising compassion and integrity 
throughout that endeavor. He was a 
fine man, respected colleague, and 
adored by all who knew him. I was 
proud to call him my friend, and hon-
ored to represent such a fine individual 
in the U.S. Senate.∑

f 

A TRIBUTE TO DEAN KAMEN 

∑ Mr. SMITH of New Hampshire. Mr. 
President, I rise today to pay tribute 
to an innovator of the ages, an artist of 
medicine, and technological visionary, 
Mr. Dean Kamen. 

As a prominent figure in the life and 
community of our State of New Hamp-
shire we honor Mr. Kamen for his ef-
forts and entrepreneurial spirit that 
have furthered the fields of science and 
technology in numerous ways with the 
advent of his inventions. The improve-
ments in several medical procedures 
and enhancement of the administering 
of various drug treatments have vastly 
improved the lives of individuals who 
suffer from a range of illnesses. Mr. 
Kamen holds over 150 national and 
international patents and is renowned 
throughout the country as one of the 
greatest inventors of this age. Among 
his credits include the first wearable 
infusion pump, the first insulin pump 
for Diabetics, and the HomeChoice/TM/ 
dialysis machine. 

Recently, Mr. Kamen was in New 
Hampshire to demonstrate to the Envi-
ronment and Public Works Committee, 
his latest technological improvement, 
the Segway Human Transporter, an en-
vironmentally friendly and fuel-effi-
cient mode of transportation for the 
21st century. In attending this dem-
onstration I was able to witness first-
hand the incredible and impressive tal-
ent and vision of Mr. Kamen. 

Dean Kamen accomplishments are 
well-recognized and his many awards 
include the Kilby Award for extraor-
dinary contributions to society, the 
Heinz Award in Technology, and the 
National Medal of Technology given to 
him in 2000 by President Bill Clinton 
for inventions that have advanced med-
ical care worldwide. In addition, Mr. 
Kamen was honored by the Juvenile 
Diabetes Research Foundation as ‘‘2002 
Person of the Year’’ for work related to 
the research and advancement of diabe-
tes treatment for youths. 

Dean Kamen deserves to be recog-
nized for his exceptional efforts at 
spreading the excitement of science 
and technology to the world at large. 
His advances for medical technology 
have been blanketed in the notion that 
technology can be of virtue and prac-
tical in our society, a proposition that 
is admirable and worthy of merit. 
Thank you, Dean, for all your efforts 
to aid others through the advancement 
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of medicine and technology. It is an 
honor to represent you in the U.S. Sen-
ate.∑

f 

THE 75TH ANNIVERSARY OF JEN-
SEN’S RESIDENTIAL COMMU-
NITIES, INC. 

∑ Mr. SMITH of New Hampshire. Mr. 
President, I rise today to pay tribute 
to the Jensen’s Residential Commu-
nities, Inc., as they celebrate 75 years 
as an exceptional provider of affordable 
homes. 

Today, I would like to give my con-
gratulations to the Jensen family for 
their success in establishing and man-
aging communities of premier manu-
factured homes. I would also like to ex-
tend my gratitude on behalf of New 
Hampshire and its local communities 
for providing such an excellent com-
bined example of quality and economy. 

The Jensen Residential Communities 
began in 1927 by Mr. Kristian Jensen 
Sr. as one of the pioneering manufac-
tured home communities in New Hamp-
shire. Since its inception, the housing 
communities have spread across to 
seven eastern states, totaling 27 devel-
opments. There are currently five Jen-
sen Residential Communities in New 
Hampshire alone. 

I want to congratulate the Jensen 
family once again for an admirable en-
trepreneurial endeavor and a first-rate 
product. Thank you for your contin-
uous pledge to meet the needs of the 
American family. It is an honor to rep-
resent you in the US Senate.∑

f 

DAVID BIBBER IS RETIRING 
AFTER A LIFETIME OF PUBLIC 
SERVICE 

∑ Mr. SMITH of New Hampshire. Mr. 
President, I rise today to commend and 
congratulate David Bibber who is retir-
ing as chief of Dover’s Fire and Rescue. 

Davis Bibber has been chief of Dover, 
NH, Fire and Rescue team since 1978 
and has recently decided his position as 
chief is in need of some ‘‘new blood.’’ 
Bibber was the new kid on the block 
when he began as a fireman at the 
Fairfax County fire department in 1962 
at 18 years of age. David started as a 
volunteer and was permitted to live at 
the fire station while he finished 
school. After a few short years, David 
was granted a full-time job with the de-
partment. David’s story is an inspira-
tional example of the American dream; 
working his way up to the top. 

On David’s watch some major accom-
plishments have been achieved at 
Dover Fire and Rescue. Among them 
are the implementation of paramedic 
services, increased responsibility for 
emergency management services, 
greater enforcement of building codes, 
and an expansion in public education 
programs throughout the community 
pertaining to fire and safety. While 
David has been chief, Dover has also 
developed a central alarm system by 
combining the dispatch services for the 
police and fire department to lessen 
the response time for support. 

Chief Bibber gives all the credit for 
his and the fire department’s successes 
to his staff. He recognizes the hard 
work and dedication that each member 
of the team has offered in order to keep 
the city’s rescue services running 
smoothly. David also recognizes the 
hard work that all city workers pro-
vide, respecting city counselors in par-
ticular for their pro bono duties and ef-
forts to make the lives of Dover resi-
dents better. 

Congratulations to Mr. David Bibber. 
I thank you, New Hampshire thanks 
you, and the city of Dover thanks you 
for serving the interests of the people 
with care and capability.∑

f 

TRIBUTE TO GEN. JOSEPH P. 
HOAR, U.S. MARINE CORPS, RE-
TIRED 

∑ Mr. LEVIN. Mr. President, I rise 
today to congratulate General Joe 
Hoar on the occasion of his retirement 
as Chairman of the Board of Directors 
of The Retired Officers Association, 
TROA. 

Born in Boston, MA, General Hoar 
entered the Marine Corps as a Second 
Lieutenant in 1958, following his grad-
uation from Tufts University. As an in-
fantry officer, he commanded at all 
levels from platoon to regiment; he 
also commanded three Marine Corps 
Air Ground Task Forces. As a senior 
military officer, General Hoar became 
well-known to the members of the 
Armed Services Committee with his 
tours of duty as the Deputy Chief of 
Staff for Plans, Programs and Oper-
ations for the Marine Corps during the 
Gulf War, and, from 1991 to 1994, as the 
Commander in Chief, U.S. Central 
Command, the unified command that 
had the operational responsibilities for 
the Middle East, South Asia, and the 
Horn of Africa. He retired from active 
duty on September 1, 1994 after 37 years 
of commissioned service in the U.S. 
Marine Corps. 

General Hoar’s dedication to service 
and excellence has not diminished 
since leaving active duty. He served as 
a Trustee for the Center for Naval 
Analyses at Suffolk University in Bos-
ton, and as a Fellow of the World Eco-
nomic Forum in Geneva, Switzerland. 
General Hoar was elected to TROA’s 
board of directors in 1996. For the last 
two years, he served as TROA’s Chair-
man of the Board, the position from 
which he is now retiring. 

Through his stewardship, TROA con-
tinues to play a vital role as an advo-
cate of legislative initiatives to main-
tain readiness and improve the quality 
of life for all members of the uniformed 
service community—active: reserve, 
and retired, plus their families and sur-
vivors. 

General Hoar has been a strong sup-
porter of the Senate’s efforts to im-
prove military readiness and quality-
of-life through a competitive com-
pensation package for active and re-
serve forces, improving health care for 
retired personnel and their families, 

and enhancing protections for the sur-
vivors of deceased service members. 
Under his leadership, TROA has been 
an invaluable source of information 
during the Senate’s deliberations on a 
long list of compensation and benefits 
issues during this extraordinarily pro-
ductive period. 

General Joe Hoar has been a leader in 
every sense of the word in the U.S. Ma-
rine Corps, in TROA, and in the entire 
military retiree community. I know 
my colleagues join me in extending 
very best wishes to General Hoar for 
continued success in service to his Na-
tion and the uniformed service mem-
bers whom he has so capably led and 
served.∑

f 

IN HONOR OF NATIONAL 
CHEESECAKE DAY 

∑ Mr. DURBIN: Mr. President, today is 
a very special day for all Americans, 
but it is especially near and dear to the 
hearts of many residents of my home 
State of Illinois, because today has 
been designated as National Cheese-
cake Day. 

Some may be tempted to dismiss Na-
tional Cheesecake Day as another 
meaningless holiday. To those 
unenlightened few, I extend my sym-
pathies. For you have truly missed out 
on one of life’s sweetest pleasures. You 
see, in Illinois, especially in the great-
er Chicago area, National Cheesecake 
Day can only mean one thing, Eli’s 
Cheesecake. 

When long-time restaurateur and 
Chicagoan Eli Schulman founded Eli’s: 
The Place for Steak Restaurant, one of 
his marquee offerings was a superb 
cheesecake. It quickly became one of 
Chicago’s favorite desserts. So popular, 
in fact, that Eli’s began producing it 
for other restaurants and retail outlets 
across the country. Eli’s Cheesecake 
Company has now been a Chicago icon 
in its own right for more than 20 years. 

Since its 1980 debut at the first Taste 
of Chicago, Eli’s Cheesecake has grown 
to become the largest specialty cheese-
cake company in the country. In both 
1993 and 1997, Eli’s Cheesecake was se-
lected to participate in the presidential 
inaugural festivities, they have sup-
plied desserts on Air Force One for 
Presidents Reagan to Clinton, and Eli’s 
Cheesecake provided the cake for the 
First Lady’s birthday bash in 1997. 

How does a humble homemade Chi-
cago dessert go from after-dinner ob-
scurity to gracing the plates of Presi-
dents and First Ladies? 

Actually, there are two answers. The 
first is the taste. If you’ve ever had a 
bite of an Eli’s cheesecake, you’d know 
that there is nothing like it anywhere 
in the world. Eli’s has taken great care 
to continue making each cheesecake 
by hand—the same way the very first 
one was made. This ensures each bite 
will have the rich, creamy Eli’s taste 
so many have come to love. 

The second is the spirit of Eli 
Schulman himself. 

In 1910, a young man named Eli 
Schulman was born on Chicago’s West 
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Side. Although Eli’s father owned a 
bakery on Roosevelt Road, times were 
hard for the Schulmans. 

Eli was forced to leave school and 
embark on a series of jobs to support 
his family, doing everything from sell-
ing newspapers, to peddling seat cush-
ions at ballparks, to managing a shoe 
store and selling women’s dresses. 

In 1940, Eli decided to open his own 
restaurant called the Ogden Huddle. 
Soon after World War II breaks out, 
two signs appear in the restaurant’s 
window. The first offers a 25 percent 
discount to men in uniform. The sec-
ond simply states ‘‘If you are hungry 
and don’t have any money, come in and 
we’ll feed you free.’’ This spirit of gen-
erosity was carried throughout Eli 
Schulman’s life. 

Following the war, in the 1940s and 
50s Eli’s business expands and his new 
restaurants become ‘‘hot spots’’ for 
both the Rush Street and Lake Shore 
Drive set. When in town, entertainers 
such as Barbara Streisand, pianist 
Bobby Short and comedian Sheky 
Green often can be found frequenting 
Eli’s. 

In 1966, Eli and his Wife Esther real-
ized their dream of opening a white-ta-
blecloth establishment, Eli’s The Place 
for Steak, in what was then the luxury 
hotel The Carriage House. Eli’s soon 
became the spot for celebrities and dig-
nitaries to dine. Everyone from Frank 
Sinatra and Sammy Davis Jr. to Gayle 
Sayers of the Chicago Bears and come-
dian Henny Youngman, all began to 
make Eli’s their place for steak. 

In the late 1970s, following up on a 
suggestion from a customer about his 
dessert, Eli spent several weeks coming 
up with a recipe that pleases everyone. 
Eli’s Cheesecake quickly became a 
marquee offering at Eli’s the Place for 
Steak. In the next few years, this rich 
and creamy dessert became such a hit 
that Eli’s began producing cheesecakes 
for other restaurants and retail out-
lets. 

Although Eli Schulman passed away 
in 1988, a playground in Seneca Park, 
located across the street from Eli’s the 
Place for Steak, has been dedicated to 
his memory. And Eli Schulman’s spirit 
lives on in the company he started. His 
son, Marc Schulman and Marc’s wife 
Maureen, are dedicated to providing 
their customers with products and 
services that live up to the name ‘‘Chi-
cago’s Finest.’’ 

Eli’s Cheesecake now employs more 
than 200 associates, the company’s 
growth has been dramatic, and its 
headquarters, Eli’s Cheesecake World, 
is a 62,000 square-foot state-of-the-art 
bakery, visitor center, and cafe. 

Today, the company makes more 
than 15,000 cheesecakes every day for 
sale to restaurants, supermarkets, and 
airlines. Eli’s Cheesecakes are also 
available to the public via the com-
pany’s thriving mail-order business and 
Web site. 

In honor of this great day, I have 
brought a taste of Chicago to the U.S. 
Senate. Earlier today, I delivered a 

sample of Eli’s Cheesecakes to both the 
Democratic and Republican Cloak-
rooms for my colleagues to enjoy. 

As we go about the Nation’s business 
today, I hope that each of my col-
leagues will take a moment to enjoy 
the treats in the cloakrooms and pon-
der the words of a respected American 
writer who once proclaimed that 
cheesecake was the truest democratic 
dessert, it is a mix of different ingredi-
ents that did not care much for the 
presence of an upper crust.∑

f 

HONORING ROSWELL, NEW MEXICO 
UPON BEING SELECTED AS A 2002 
NATIONAL CIVIC LEAGUE ALL-
AMERICA CITY 

∑ Mr. DOMENICI. Mr. President, I rise 
to join the National Civic League in 
recognizing the city of Roswell, NM as 
a recipient of the 2002 All-America City 
award. 

Roswell is one of the most fas-
cinating cities in America. Perhaps 
Roswell’s most notorious claim to fame 
is the 1947 ‘‘Roswell Incident,’’ in 
which an alleged space craft is said to 
have crashed nearby. It was in Roswell 
that Dr. Robert H. Goddard chose to 
launch the first rockets into space, 
propelling him into history as the fa-
ther of space exploration. The New 
Mexico Military Institute, noted for 
such distinguished alums as Roger 
Staubach, Sam Donaldson, and Conrad 
Hilton, has been training tomorrow’s 
future leaders in the Roswell area since 
1891. However, Roswell has much more 
to offer than stories about 
extraterrestrials. 

The city has been at the forefront of 
local civic programs aimed at improv-
ing community standards. The Nothing 
Other Than Excellence, NOTE, pro-
gram emphasizes how music apprecia-
tion can benefit reading and math 
abilities. A low-income dental pro-
gram, the Community Dental Initia-
tive, has provided a creative way to 
provide access to affordable dental 
needs by combining a mobile dental 
clinic with a permanent clinic helping 
to reach under-served people. In addi-
tion, the city has taken up my initia-
tive to get schools and communities in-
volved in character education. They 
have developed a citywide program in-
volving schools, parents, churches, and 
the government to promote Character 
Counts, a program that stresses the 
importance of trustworthiness, respect, 
responsibility, caring, citizenship, and 
fairness in young people’s lives. 

It is for their civic work that the Na-
tional Civic League recognized Roswell 
as an All-America City. For the past 53 
years, the National Civic League annu-
ally chooses 10 outstanding commu-
nities for their efforts to involve com-
munity members in innovative projects 
to address local challenges. I am 
pleased that Roswell has tried to cre-
ate a better community through active 
public participation in civic activities. 

Roswell’s success is due to the active 
involvement of the community and 

their willingness to make a difference 
in each other’s lives. All of Roswell can 
bask in the honor of being selected as 
an All-America City. This could not 
have been achieved without everyone’s 
support. I commend you all on your 
well deserved recognition.∑

f 

MESSAGE FROM THE HOUSE 

At 2:15 p.m., a message from the 
House of Representatives, delivered by 
Ms. Niland, one of its reading clerks, 
announced that the House has passed 
the following bill, in which it requests 
the concurrence of the Senate:

H.R. 5005. An act to establish the Depart-
ment of Homeland Security, and for other 
purposes. 

f 

MEASURES PLACED ON THE 
CALENDAR 

The following bill was read the first 
and second times by unanimous con-
sent, and placed on the calendar:

H.R. 5005. An act to establish the Depart-
ment of Homeland Security, and for other 
purposes.

f 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communications were 
laid before the Senate, together with 
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC–8288. A communication from the Acting 
Director, Office of Regulatory Law, Board of 
Veterans’ Appeals, Department of Veterans’ 
Affairs, transmitting, pursuant to law, the 
report of a rule entitled ‘‘Board of Veterans’ 
Appeals: Rules of Practice—Attorney Fee 
Matters’’ (RIN2900–AI98) received on July 26, 
2002; to the Committee on Veterans’ Affairs. 

EC–8289. A communication from the Gen-
eral Counsel, Federal Emergency Manage-
ment Agency, transmitting, pursuant to law, 
the report of a rule entitled ‘‘Suspension of 
Community Eligibility’’ (Doc. No. FEMA–
7787) received on July 26, 2002; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs. 

EC–8290. A communication from the Chair-
man, Federal Deposit Insurance Corporation, 
transmitting, pursuant to law, the Corpora-
tion’s Annual Report for calendar year 2001; 
to the Committee on Banking, Housing, and 
Urban Affairs. 

EC–8291. A communication from the Assist-
ant Secretary of Defense, Force Management 
Policy, transmitting, pursuant to law, a re-
port concerning the approval of the dem-
onstration project plan for the U.S. Army 
Communications-Electronics Command 
(CECOM) Research, Development, and Engi-
neering Community (RDEC); to the Com-
mittee on Armed Services. 

EC–8292. A communication from the Chair-
man, Office of the General Counsel, Federal 
Election Commission, transmitting, pursu-
ant to law, the report of a rule entitled ‘‘Re-
organization of Definition of Contribution 
and Expenditure’’ received on July 26, 2002; 
to the Committee on Rules and Administra-
tion. 

EC–8293. A communication from the Assist-
ant General Counsel for Regulatory Law, Of-
fice of Procurement and Assistance Policy, 
Department of Energy, transmitting, pursu-
ant to law, the report of a rule entitled 
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‘‘Greening the Government Requirements in 
Contracting’’ (AL–2002–05) received on July 
26, 2002; to the Committee on Energy and 
Natural Resources. 

EC–8294. A communication from the Assist-
ant General Counsel for Regulatory Law, Of-
fice of Procurement and Assistance Policy, 
Department of Energy, transmitting, pursu-
ant to law, the report of a rule entitled 
‘‘Processing Requests for Indemnification or 
Other Extraordinary Contractual Relief 
Under Pub. L. 85–804’’ (AL–2002–04) received 
on July 26, 2002; to the Committee on Energy 
and Natural Resources. 

EC–8295. A communication from the Direc-
tor, Regulations Policy and Management 
Staff, Food and Drug Administration, De-
partment of Health and Human Services, 
transmitting, pursuant to law, the report of 
a rule entitled ‘‘Secondary Direct Food Addi-
tives Permitted for Direct Addition to Food 
for Human Consumption; Materials Used as 
Fixing Agents in the Immobilization of En-
zyme Preparations’’ (Doc. No. 89F–0452) re-
ceived on July 26, 2002; to the Committee on 
Health, Education, Labor, and Pensions. 

EC–8296. A communication from the Direc-
tor, Regulations Policy and Management 
Staff, Food and Drug Administration, De-
partment of Health and Human Services, 
transmitting, pursuant to law, the report of 
a rule entitled ‘‘Digoxin Products for Oral 
Use; Revocation of Conditions for Mar-
keting’’ (RIN0910–AC12) received on July 26, 
2002; to the Committee on Health, Education, 
Labor, and Pensions. 

EC–8297. A communication from the Regu-
lations Coordinator, Centers for Medicare 
and Medicaid Services, transmitting, pursu-
ant to law, the report of a rule entitled 
‘‘Medicare and Medicaid Programs; Tech-
nical Change to Requirements for the Group 
Health Insurance Market; Non-Federal Gov-
ernmental Plan Exempt from HIPAA Title I 
Requirements’’ (RIN0938–AK00) received on 
July 25, 2002; to the Committee on Finance. 

EC–8298. A communication from the Regu-
lations Coordinator, Centers for Medicare 
and Medicaid Services, transmitting, pursu-
ant to law, the report of a rule entitled 
‘‘Medicare Program; End-Stage Renal Dis-
ease-Removal of Waiver of Conditions for 
Coverage under a State of Emergency in 
Houston, Texas Area’’ (RIN0938–AL39) re-
ceived on July 25, 2002; to the Committee on 
Finance. 

EC–8299. A communication from the Chief 
of the Regulations Unit, Internal Revenue 
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Information Reporting Require-
ments for Certain Payments Made on Behalf 
of Another Person, Payments to Joint Pay-
ees, and Payments of Gross Proceeds from 
Sales Involving Investment Advisors’’ 
(RIN1545–AW48; TD9010) received on July 26, 
2002; to the Committee on Finance. 

EC–8300. A communication from the Chief 
of the Regulations Unit, Internal Revenue 
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Guidance Regarding the Active 
Trade or Business Requirement of Section 
355(b)’’ (Rev. Rul. 2002–49, 2002–32) received on 
July 26, 2002; to the Committee on Finance. 

EC–8301. A communication from the Chief 
of the Regulations Unit, Internal Revenue 
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Regulations Governing Practice 
Before the Internal Revenue Service’’ 
(RIN1545–AY05; TD90114) received on July 26, 
2002; to the Committee on Finance. 

EC–8302. A communication from the Chief, 
Regulations Division, Bureau of Alcohol, To-
bacco, and Firearms, Department of the 
Treasury, transmitting, pursuant to law, the 
report of a rule entitled ‘‘Addition of New 

Grape Variety Names for American Wines’’ 
(RIN1512–AC29) received on July 26, 2002; to 
the Committee on Finance. 

EC–8303. A communication from the Chair-
man, Medicare Payment Advisory Commis-
sion, transmitting, pursuant to law, the 
Commission’s June 2002 Report Assessing 
Medicare Benefits; to the Committee on Fi-
nance. 

EC–8304. A communication from the Dep-
uty Associate Administrator, Office of Ac-
quisition Policy, General Service Adminis-
tration, Department of Defense, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Federal Acquisition Regulation; Fed-
eral Acquisition Circular 2001–07’’ (FAC 2001–
07) received on July 18, 2002; to the Com-
mittee on Governmental Affairs. 

EC–8305. A communication from the Direc-
tor, Federal Emergency Management Agen-
cy, transmitting, pursuant to law, the In-
spector General’s and Director’s semiannual 
reports that address the Agency’s audit and 
audit follow-up activities during the period 
October 1, 2001 through March 31, 2002; to the 
Committee on Governmental Affairs. 

EC–8306. A communication from the Fed-
eral Co-Chairman, Appalachian Regional 
Commission, transmitting, pursuant to law, 
the report of the Office of the Inspector Gen-
eral for the period October 1, 2001 through 
March 31, 2002; to the Committee on Govern-
mental Affairs. 

EC–8307. A communication from the Direc-
tor, Office of Sustainable Fisheries, National 
Marine Fisheries Service, Department of 
Commerce, transmitting, pursuant to law, 
the report of a rule entitled ‘‘Closure of the 
Spring Commercial Red Snapper Fishery in 
the Gulf of Mexico Exclusive Economic 
Zone’’ received on July 26, 2002; to the Com-
mittee on Commerce, Science, and Transpor-
tation. 

EC–8308. A communication from the Direc-
tor of the United States Office of Personnel 
Management, Office of Insurance Programs, 
Office of Personnel Management, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Suspension of CHAMPVA or 
TRICARE or TRICARE-for-Life Eligibles’ 
Enrollment in the Federal Employees Health 
Benefits (FEHB) Program’’ (RIN3206–AJ36) 
received on July 26, 2002; to the Committee 
on Governmental Affairs. 

EC–8309. A communication from the Ad-
ministrator of the Environmental Protection 
Agency, transmitting, pursuant to law, the 
report of the Office of the Inspector General 
for the period October 1 , 2001 through March 
31, 2002; to the Committee on Governmental 
Affairs.

EC–8310. A communication from the In-
spector General, General Services Adminis-
tration, transmitting, pursuant to law, the 
report of the Office of the Inspector General 
for the period October 1, 2001 through March 
31, 2002; to the Committee on Governmental 
Affairs. 

EC–8311. A communication from the Dep-
uty Associate Administrator, Office of Ac-
quisition Policy, National Aeronautics and 
Space Administration, General Services Ad-
ministration, Department of Defense, trans-
mitting, pursuant to law, the report of a rule 
entitled ‘‘Federal Acquisition Regulation; 
Federal Acquisition Circular 2001–08’’ (FAC 
2001–08) received on July 26, 2002; to the Com-
mittee on Governmental Affairs. 

EC–8312. A communication from the Ad-
ministrator, Small Business Administration, 
transmitting, pursuant to law, the report of 
the Office of the Inspector General for the 
period October 1, 2001 through March 31, 2002; 
to the Committee on Governmental Affairs. 

EC–8313. A communication from the Execu-
tive Officer, National Science Board, trans-
mitting, pursuant to law, the Board’s report 
under the Government in the Sunshine Act 

for calendar year 2001; to the Committee on 
Governmental Affairs. 

EC–8314. A communication from the Sec-
retary of Commerce, transmitting, pursuant 
to law, the Fiscal Year 2001 Annual Program 
Performance Report and the Fiscal Year 2003 
Annual Performance Plan; to the Committee 
on Governmental Affairs. 

EC–8315. A communication from the In-
spector General Liaison, Selective Service 
System, transmitting the report of the Office 
of the Inspector General for the period Octo-
ber 1, 2001 through March 31, 2002; to the 
Committee on Governmental Affairs. 

EC–8316. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under a contract in the 
amount of $50,000,000 or more to Japan; to 
the Committee on Foreign Relations. 

EC–8317. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under contract in the 
amount of $50,000,000 or more to Russia, 
Ukraine and Norway; to the Committee on 
Foreign Relations. 

EC–8318. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under a contract in the 
amount of $50,000,000 or more to Canada; to 
the Committee on Foreign Relations. 

EC–8319. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8320. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8321. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to India; to the 
Committee on Foreign Relations. 

EC–8322. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under a contract in the 
amount of $50,000,000 or more to Turkey, 
Australia, Italy, Germany, Norway, and Can-
ada; to the Committee on Foreign Relations. 

EC–8323. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8324. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8325. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
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the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8326. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under a contract in the 
amount of $50,000,000 or more to Russia and 
Kazakhstan; to the Committee on Foreign 
Relations. 

EC–8327. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8328. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8329. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8330. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8331. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8332. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations. 

EC–8333. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to Pakistan; to the 
Committee on Foreign Relations.

EC–8334. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to India; to the 
Committee on Foreign Relations. 

EC–8335. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under a contract in the 
amount of $50,000,000 or more to Thailand 
and France; to the Committee on Foreign 
Relations. 

EC–8336. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of technical data and defense services 
to India; to the Committee on Foreign Rela-
tions. 

EC–8337. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles to India; to the 
Committee on Foreign Relations. 

EC–8338. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under a contract in the 
amount of $50,000,000 or more to the Nether-
lands; to the Committee on Foreign Rela-
tions. 

EC–8339. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of technical data and defense services 
to India; to the Committee on Foreign Rela-
tions. 

EC–8340. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of technical data and defense services 
to India; to the Committee on Foreign Rela-
tions. 

EC–8341. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of technical data and defense services 
to India; to the Committee on Foreign Rela-
tions. 

EC–8342. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
the Arms Export Control Act, the report of 
the certification of a proposed license for the 
export of defense articles or defense services 
sold commercially under a contract in the 
amount of $50,000,000 or more to Turkey; to 
the Committee on Foreign Relations. 

EC–8343. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, pursuant to 
law, a report concerning fees for passport 
services; to the Committee on Foreign Rela-
tions. 

EC–8344. A communication from the Presi-
dent of the United States, transmitting, con-
sistent with the War Powers Resolution, a 
report on the deployment of combat-
equipped U.S. Armed Forces to Bosnia and 
Herzegovina and other states in the region in 
order to participate in and support the North 
Atlantic Treaty Organization (NATO)-led 
Stabilization Force (SFOR); to the Com-
mittee on Foreign Relations.

f 

REPORTS OF COMMITTEES 

The following reports of committees 
were submitted:

By Mr. BIDEN, from the Committee on 
Foreign Relations, with amendments: 

S. 1777: A bill to authorize assistance for 
individuals with disabilities in foreign coun-
tries, including victims of landmines and 
other victims of civil strife and warfare, and 
for other purposes.

f 

EXECUTIVE REPORTS OF 
COMMITTEES 

The following executive reports of 
committees were submitted:

By Mr. BIDEN for the Committee on For-
eign Relations. 

*James Howard Yellin, of Pennsylvania, a 
Career Member of the Senior Foreign Serv-
ice, Class of Counselor, to be Ambassador Ex-
traordinary and Plenipotentiary of the 
United States of America to the Republic of 
Burundi. 

Nominee: James H. Yellin. 
Post: Ambassador to Burundi. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, Amount, Date, Donee: 
1. Self, none. 
2. Spouse, not applicable. 
3. Children and Spouses Names: not appli-

cable. 
4. Parents Names: 
Herman A. Yellin, (deceased). 
Liliian D. Yellin, (deceased). 
5. Grandparents Names: (deceased). 
6. Brothers and Spouses Names: not appli-

cable. 
7. Sisters and Spouses Names: not applica-

ble. 

*Kristie Anne Kenney, of Maryland, a Ca-
reer Member of the Senior Foreign Service, 
Class of Minister-Counselor, to be Ambas-
sador Extraordinary and Plenipotentiary of 
the United States of America to the Republic 
of Ecuador. 

Nominee: Kristie A. Kenney. 
Post: Ambassador to Ecuador. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, Amount, Date, Donee: 
1. Self, none. 
2. Spouse, none. 
3. Children and Spouses names: 
We have no children. 
4. Parents names: 
Jeremiah J. Kenney, Jr and Elizabeth 

Kenney—no contributions. 
5. Grandparents Names: 
Jeremiah J. Kenney—deceased 1972; Selma 

J. Kenney—deceased 1985. 
George Cornish—deceased 1945; Irma Cor-

nish—deceased 1972. 
6. Brothers and Spouses Names: 
John Kenney and Lisanne Dickson (wife)—

No contributions. 
7. Sisters and Spouses Names: 
I have no sisters. 

*Barbara Calandra Moore, of Maryland, a 
Career Member of the Senior Foreign Serv-
ice, Class of Minister-Counselor, to be Am-
bassador Extraordinary and Plenipotentiary 
of the United States of America to the Re-
public of Nicaragua. 

Nominee: Barbara Calandra Moore. 
Post: U.S. Ambassador to Nicaragua. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, Amount, Date, Donee: 
1. Self: none. 
2. Spouse: Spencer B. Moore, none. 
3. Children and Spouses Names: Nicholas 

A. Moore, none. 
4. Parents Names: Mary G. Calandra, none. 
5. Grandparents Names: deceased: Peter & 

Concetta Calandra, Frank & Ana Galza. 
6. Brothers and Spouses Names: N/A. 
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7. Sisters and Spouses Names: Christine C. 

Varian, none; Edward S. Varian, none. 

*John William Blaney, of Virginia, a Ca-
reer Member of the Senior Foreign Service, 
Class of Minister-Counselor, to be Ambas-
sador Extraordinary and Plenipotentiary of 
the United States of America to the Republic 
of Liberia. 

Nominee: John W. Blaney III. 
Post: Monrovia, Liberia. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, Amount, Date, Donee: 
1. Self, John W. Blaney III, None. 
2. Spouse, Robin Suppe-Blaney, None. 
3. Children and Spouses Names: Marla 

Blaney, none; Vanessa Blaney, none. 
4. Parents Names: John W. Blaney, Jr., (de-

ceased); May E. Blaney, none. 
5. Grandparents Names: John W. Blaney, 

(deceased); Ethel Davis Luke, (deceased). 
6. Brothers and Spouses Names: Charlene 

Gerrish (sister), none; Hal Gerrish, none. 
7. Sisters and Spouses names: N/A. 

*Martin George Brennan, of California, a 
Career Member of the Senior Foreign Serv-
ice, Class of Minister-Counselor, to be Am-
bassador Extraordinary and Plenipotentiary 
of the United States of American to the Re-
public of Zambia. 

Nominee: Martin George Brennan. 
Post: Lusaka. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, amount, date, donee: 
1. Self, none. 
2. Spouse: Giovanna Lucia Brennan, none. 
3. Children and Spouses Names: Sean Rob-

ert Brennan, none; Peter Francis Brennan, 
none; Elsabet Sophia Brennan, none. 

Note: none of my children are married. 
4. Parents Names: Robert Martin Brennan, 

(deceased); Carol Ida (Puccini) Brennan, 
none. 

5. Grandparents: Names: George Mansueto 
Puccini, (deceased); Rose Puccini, (deceased): 
Note: father’s parents deceased for over 35 
years. 

6. Brothers and Spouses Names: David 
Donovon Brennan, none; Jody Brennan 
(spouse), none. 

7. Sisters and Spouses Names: Claire R. 
Brennan Cavero, none; Nevin Cavero 
(spouse), none; Moira C. Brennan, none (not 
married). 

*Vicki Huddleston, of Arizona, a Career 
Member of the Senior Foreign Service, Class 
of Minister-Counselor, to be Ambassador Ex-
traordinary and Plenipotentiary of the 
United States of American to the Republic of 
Mali. 

Nominee: Vicki Huddleston. 
Post: Mali. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, amount, date, donee: 
1. Self, Vicki Huddleston, none. 
2. Spouse: Robert Huddleston, none. 
3. Children and Spouses Names: Robert S. 

Huddleston, none; Alexandra Huddleston, 
none. 

4. Parents Names: Howard S. Latham, 
none; Duane L. Latham, none. 

5. Grandparents Names: Edward & Mary 
Dickinson (deceased); Marion & Pauline 
Latham (deceased). 

6. Brothers and Spouses Names: Gary & 
Louise Latham, $100 to Alfredo Guiterrez (D–
AZ); Steve Latham, Jeffrey Latham, none. 

7. Sisters and Spouses Names: none. 

*Donald C. Johnson, of Texas, a Career 
Member of the Senior Foreign Service, Class 
of Minister-Counselor, to be Ambassador Ex-
traordinary and Plenipotentiary of the 
United States of America to the Republic of 
Cape Verde. 

Nominee: Donald Crandall Johnson. 
Post: Cape Verde. 
Contributions, Amount, Date, Donee. 
1. Self, Donald Crandall Johnson, none. 
2. Spouse, Nelda Sabillon Johnson, none. 
3. Children and spouses: Robert E. Johnson, 

none; Stephen C. Johnson, none; Melodie 
Johnson, none. 

4. Parents: Edson Johnson, Jr., $16.27, CY 
2000, Democratic Party, and Sidney L. John-
son, none. 

5. Grandparents: Deceased. 
6. Brothers and spouses: Thomas C. John-

son, $25, CY 1999, Republican Party; 
Rosalinda Johnson, none; James C. Johnson 
and Julie Johnson, none; David C. Johnson 
and Bonfilla Johnson, none; Paul C. Johnson 
and Angie Johnson, none. 

7. Sisters and spouses: Melinda B. Johnson, 
none; A.H. Najmi, none. 

*Jimmy Kolker, of Missouri, a Career 
Member of the Senior Foreign Service, Class 
of Minister-Counselor, to be Ambassador Ex-
traordinary and Plenipotentiary of the 
United States of America to the Republic of 
Uganda. 

Nominee: Jimmy Kolker. 
Post: Ambassador to Uganda. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, Amount, Date, Donee. 
1. Self, Jimmy Kolker, $650—1998, $500—

1999, $500—2000, Rush Holt for Congress. 
2. Spouse: Britt-Marie Forslund, none. 
3. Children and spouses, Anne K. Kolker, 

none; Eva K. Kolter, none. 
4. Parents: Leon Kolker, $25, 1998, Tom 

Daschle for Senate; Harriette Coret, none. 
5. Grandparents: Deceased. 
6. Brothers and spouses: Danny Kolker and 

Annette Fromm, none. 
7. Sisters and spouses: none. 

*Gail Dennise Thomas Mathieu, of New 
Jersey, a Career Member of the Senior For-
eign Service, Class of Counselor, to be Am-
bassador Extraordinary and Plenipotentiary 
of the United States of America to the Re-
public of Niger. 

Nominee: Gail Dennise Mathieu. 
Post: Chief of Mission. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, amount, date, donee: 
1. Self: none. 
2. Spouse: Erick Mathieu, none. 
3. Children and spouses names: Yuri Kasim 

Mathieu, none. 
4. Parents names: Herbert D. Thomas (de-

ceased); Mildred Thomas (deceased). 
5. Grandparents names: Mary Simmons 

(deceased); Emma Israel (deceased). 

6. Brothers and spouses names: Nairobi 
Sailcat, none. 

7. Sisters and spouses names: none. 

*Larry Leon Palmer, of Georgia, a Career 
Member of the Senior Foreign Service, Class 
of Counselor, to be Ambassador Extraor-
dinary and Plenipotentiary of the United 
States of America to the Republic of Hon-
duras. 

Nominee: Larry L. Palmer. 
Post: Ambassador to Honduras. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, donee, date, amount: 
1. Self: None. 
2. Spouse: Lucille Palmer, none. 
3. Children and spouses names: Vincent 

Palmer, none. 
4. Parents names: Rev. Roosevelt (de-

ceased) & Mrs. Gladys Palmer, none. 
5. Grandparents names: Augustus & Litha 

Young, Joseph & Inez Palmer (all deceased). 
6. Brothers and spouses names: Rev. Roo-

sevelt V. & Theresa Palmer, none. Charles W. 
and Iris Palmer (deceased). 

7. Sisters and spouses names: Miriam Lou-
ise and Louis Golphin, none. 

*J. Anthony Holmes, of California, a Ca-
reer Member of the Senior Foreign Service, 
Class of Counselor, to be Ambassador Ex-
traordinary and Plenipotentiary of the 
United States of America to Burkina Faso. 

Nominee: Joseph Anthony Holmes. 
Post: Ouagadougou, Burkina Faso. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, Amount, Date, Donee: 
1. Self: J. Anthony Holmes, none. 
2. Spouse: Ingalill M. Holmes, none. 
3. Children and Spouses Names: Carl-Axel 

Holmes, none; Eric A. Holmes, none. 
4. Parents Names: Joseph A. Holmes, (de-

ceased 1991); Mary Louise Holmes, (deceased 
1978). 

5. Grandparents Names: Clifford & Susan 
Holmes, (deceased 1972). 

6. Brothers and Spouses Names: Chris-
topher J. Holmes, none; Mark & Elizabeth 
Holmes, none; Paul & Joan Holmes, none. 

7. Sisters and Spouses Names: none. 

*Aurelia E. Brazeal, of Georgia, a Career 
Member of the Senior Foreign Service, Class 
of Career Minister, to be Ambassador Ex-
traordinary and Plenipotentiary of the 
United States of America to the Federal 
Democratic Republic of Ethiopia. 

Nominee: Aurelia E. Brazeal. 
Post: Ambassador to Ethiopia. 
The following is a list of all members of 

my immediate family and their spouses. I 
have asked each of these persons to inform 
me of the pertinent contributions made by 
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate. 

Contributions, Amount, Date, Donee: 
1. Self, none. 
2. Spouse, N/A. 
3. Children and Spouses Names: N/A. 
4. Parents Names: Mrs. Ernestine E. 

Brazeal, none. 
5. Grandparents Names: N/A. 
6. Brothers and Spouses Names: N/A. 
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7. Sisters and Spouses Names: Ms. Ernes-

tine W. Brazeal, none. 
*Nomination was reported with rec-

ommendation that it be confirmed subject to 
the nominee’s commitment to respond to re-
quests to appear and testify before any duly 
constituted committee of the Senate.

f 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu-
tions were introduced, read the first 
and second times by unanimous con-
sent, and referred as indicated: 

By Mr. JEFFORDS (for himself, Mr. 
BINGAMAN, Mrs. LINCOLN, and Mrs. 
MURRAY): 

S. 2819. A bill to amend title XXI of the So-
cial Security Act to permit qualifying States 
to use a portion of their unspent allotments 
under the State children’s health insurance 
program to expand health coverage under 
that program or for expenditures under the 
medicaid program, and for other purposes; to 
the Committee on Finance. 

By Mrs. CARNAHAN (for herself and 
Mr. LEAHY): 

S. 2820. A bill to increase the priority dol-
lar amount for unsecured claims, and for 
other purposes; to the Committee on the Ju-
diciary. 

By Mr. FRIST (for himself, Mr. BINGA-
MAN, Mr. DODD, Mr. STEVENS, Mrs. 
CLINTON, Mr. WARNER, Mrs. MURRAY, 
Mr. DEWINE, and Mr. LUGAR): 

S. 2821. A bill to establish grants to provide 
health services for improved nutrition, in-
creased physical activity, obesity preven-
tion, and for other purposes; to the Com-
mittee on Health, Education, Labor, and 
Pensions. 

By Mr. WYDEN: 
S. 2822. A bill to prevent publicly traded 

corporations from issuing stock options to 
top management in a manner that is detri-
mental to the long-term interests of share-
holders; to the Committee on Banking, Hous-
ing, and Urban Affairs. 

By Mr. AKAKA (for himself and Mr. 
CRAIG): 

S. 2823. A bill to amend the Organic Act of 
Guam for the purposes of clarifying the local 
judicial structure of Guam; to the Com-
mittee on Energy and Natural Resources. 

By Mr. KERRY (for himself and Mr. 
KENNEDY): 

S. 2824. A bill to amend the Internal Rev-
enue Code of 1986 to provide for the treat-
ment of single sum deferred compensation 
payments received by survivors of terrorist 
attack victims; to the Committee on Fi-
nance. 

By Mr. DORGAN (for himself and Mr. 
WARNER): 

S. 2825. A bill to amend the Internal Rev-
enue Code of 1986 to allow a nonrefundable 
tax credit for contributions to congressional 
candidates; to the Committee on Finance. 

By Mr. SCHUMER (for himself, Mr. 
CRAIG, Mr. KENNEDY, and Mr. 
MCCAIN): 

S. 2826. A bill to improve the national in-
stant criminal background check system, 
and for other purposes; to the Committee on 
the Judiciary. 

f 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mr. KERRY (for himself, Mr. JEF-
FORDS, Mrs. MURRAY, Mr. LIEBERMAN, 
Mr. AKAKA, Mr. DURBIN, Mrs. BOXER, 
Ms. CANTWELL, Mr. TORRICELLI, Mr. 
LEAHY, Mr. FEINGOLD, and Mr. BINGA-
MAN): 

S. Res. 311. A resolution expressing the 
Sense of the Senate regarding the policy of 
the United States at the World Summit on 
Sustainable Development and related mat-
ters; to the Committee on Foreign Relations. 

By Mrs. FEINSTEIN (for herself and 
Mr. LEAHY): 

S. Con. Res. 133. A concurrent resolution 
expressing the sense of Congress that the 
United States should not use force against 
Iraq, outside of the existing Rules of Engage-
ment, without specific statutory authoriza-
tion or a declaration of war under Article I, 
Section 8, Clause 11 of the Constitution of 
the United States; to the Committee on For-
eign Relations.

f 

ADDITIONAL COSPONSORS 
S. 654 

At the request of Mr. TORRICELLI, the 
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 654, a bill to amend the 
Internal Revenue Code of 1986 to re-
store, increase, and make permanent 
the exclusion from gross income for 
amounts received under qualified group 
legal services plans. 

S. 1291 
At the request of Mr. HATCH, the 

names of the Senator from New Mexico 
(Mr. BINGAMAN) and the Senator from 
Maryland (Mr. SARBANES) were added 
as cosponsors of S. 1291, a bill to amend 
the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 
to permit States to determine State 
residency for higher education pur-
poses and to authorize the cancellation 
of removal and adjustment of status of 
certain alien college-bound students 
who are long term United States resi-
dents. 

S. 1339 
At the request of Mr. CAMPBELL, the 

name of the Senator from Michigan 
(Mr. LEVIN) was added as a cosponsor of 
S. 1339, a bill to amend the Bring Them 
Home Alive Act of 2000 to provide an 
asylum program with regard to Amer-
ican Persian Gulf War POW/MIAs, and 
for other purposes. 

S. 1394 
At the request of Mr. ENSIGN, the 

name of the Senator from Nebraska 
(Mr. HAGEL) was added as a cosponsor 
of S. 1394, a bill to amend title XVIII of 
the Social Security Act to repeal the 
medicare outpatient rehabilitation 
therapy caps. 

S. 1785 
At the request of Mr. CLELAND, the 

names of the Senator from Maryland 
(Mr. SARBANES) and the Senator from 
Washington (Mrs. MURRAY) were added 
as cosponsors of S. 1785, a bill to urge 
the President to establish the White 
House Commission on National Mili-
tary Appreciation Month, and for other 
purposes. 

S. 1867 
At the request of Mr. LIEBERMAN, the 

name of the Senator from North Caro-

lina (Mr. EDWARDS) was added as a co-
sponsor of S. 1867, a bill to establish 
the National Commission on Terrorist 
Attacks Upon the United States, and 
for other purposes. 

S. 1967 
At the request of Mr. KERRY, the 

name of the Senator from New Jersey 
(Mr. CORZINE) was added as a cosponsor 
of S. 1967, a bill to amend title XVIII of 
the Social Security Act to improve 
outpatient vision services under part B 
of the medicare program. 

S. 2013 
At the request of Mr. HARKIN, the 

name of the Senator from Wisconsin 
(Mr. KOHL) was added as a cosponsor of 
S. 2013, a bill to clarify the authority of 
the Secretary of Agriculture to pre-
scribe performance standards for the 
reduction of pathogens in meat, meat 
products, poultry, and poultry products 
processed by establishments receiving 
inspection services. 

S. 2027 
At the request of Mr. DURBIN, the 

name of the Senator from California 
(Mrs. FEINSTEIN) was added as a co-
sponsor of S. 2027, a bill to implement 
effective measures to stop trade in con-
flict diamonds, and for other purposes. 

S. 2057 
At the request of Mrs. LINCOLN, the 

name of the Senator from Louisiana 
(Mr. BREAUX) was added as a cosponsor 
of S. 2057, a bill to amend title XVIII of 
the Social Security Act to permit ex-
pansion of medical residency training 
programs in geriatric medicine and to 
provide for reimbursement of care co-
ordination and assessment services 
provided under the medicare program. 

S. 2237 
At the request of Mr. ROCKEFELLER, 

the name of the Senator from Arkansas 
(Mr. HUTCHINSON) was added as a co-
sponsor of S. 2237, a bill to amend title 
38, United States Code, to enhance 
compensation for veterans with hear-
ing loss, and for other purposes. 

S. 2268 
At the request of Mr. MILLER, the 

name of the Senator from Nebraska 
(Mr. NELSON) was added as a cosponsor 
of S. 2268, a bill to amend the Act es-
tablishing the Department of Com-
merce to protect manufacturers and 
sellers in the firearms and ammunition 
industry from restrictions on inter-
state or foreign commerce. 

S. 2480 
At the request of Mr. LEAHY, the 

names of the Senator from New Hamp-
shire (Mr. SMITH) and the Senator from 
Nebraska (Mr. NELSON) were added as 
cosponsors of S. 2480, a bill to amend 
title 18, United States Code, to exempt 
qualified current and former law en-
forcement officers from state laws pro-
hibiting the carrying of concealed 
handguns. 

S. 2513 
At the request of Mr. BIDEN, the 

names of the Senator from Idaho (Mr. 
CRAPO), the Senator from Virginia (Mr. 
WARNER), the Senator from Wash-
ington (Mrs. MURRAY) and the Senator 

VerDate Jul 25 2002 04:19 Jul 31, 2002 Jkt 099060 PO 00000 Frm 00075 Fmt 4637 Sfmt 0634 E:\CR\FM\A30JY6.141 pfrm15 PsN: S30PT1



CONGRESSIONAL RECORD — SENATES7580 July 30, 2002
from Missouri (Mrs. CARNAHAN) were 
added as cosponsors of S. 2513, a bill to 
asses the extent of the backlog in DNA 
analysis of rape kit samples, and to im-
prove investigation and prosecution of 
sexual assault cases with DNA evi-
dence. 

S. 2554 
At the request of Mr. SMITH of New 

Hampshire, the name of the Senator 
from Colorado (Mr. ALLARD) was added 
as a cosponsor of S. 2554 , a bill to 
amend title 49, United States Code, to 
establish a program for Federal flight 
deck officers, and for other purposes. 

S. 2562 
At the request of Mr. REID, the name 

of the Senator from Hawaii (Mr. 
INOUYE) was added as a cosponsor of S. 
2562, a bill to expand research regard-
ing inflammatory bowel disease, and 
for other purposes. 

S. 2576 
At the request of Mr. BINGAMAN, the 

name of the Senator from New Mexico 
(Mr. DOMENICI) was added as a cospon-
sor of S. 2576, a bill to establish the 
Northern Rio Grande National Herit-
age Area in the State of New Mexico, 
and for other purposes. 

S. 2606 
At the request of Mrs. BOXER, the 

name of the Senator from North Da-
kota (Mr. DORGAN) was added as a co-
sponsor of S. 2606, a bill to require the 
Secretary of Labor to establish a trade 
adjustment assistance program for cer-
tain service workers, and for other pur-
poses. 

S. 2626 
At the request of Mr. KENNEDY, the 

name of the Senator from Vermont 
(Mr. LEAHY) was added as a cosponsor 
of S. 2626, a bill to protect the public 
health by providing the Food and Drug 
Administration with certain authority 
to regulate tobacco products. 

S. 2653 
At the request of Mr. SANTORUM, the 

name of the Senator from Kentucky 
(Mr. BUNNING) was added as a cosponsor 
of S. 2653, a bill to reduce the amount 
of paperwork for special education 
teachers, to make mediation manda-
tory for all legal disputes related to in-
dividualized education programs, and 
for other purposes. 

S. 2663 
At the request of Mr. BREAUX, the 

name of the Senator from Kansas (Mr. 
BROWNBACK) was added as a cosponsor 
of S. 2663, a bill to permit the designa-
tion of Israeli-Turkish qualifying in-
dustrial zones. 

S. 2734 
At the request of Mr. KERRY, the 

names of the Senator from New Jersey 
(Mr. TORRICELLI) and the Senator from 
Michigan (Mr. LEVIN) were added as co-
sponsors of S. 2734, a bill to provide 
emergency assistance to non-farm 
small business concerns that have suf-
fered economic harm from the dev-
astating effects of drought. 

S. 2770 
At the request of Mr. DODD, the name 

of the Senator from California (Mrs. 

FEINSTEIN) was added as a cosponsor of 
S. 2770, a bill to amend the Federal 
Law Enforcement Pay Reform Act of 
1990 to adjust the percentage differen-
tials payable to Federal law enforce-
ment officers in certain high-cost 
areas. 

S. 2800 
At the request of Mr. BAUCUS, the 

names of the Senator from North Da-
kota (Mr. DORGAN), the Senator from 
Nebraska (Mr. NELSON) and the Sen-
ator from Nevada (Mr. REID) were 
added as cosponsors of S. 2800 , a bill to 
provide emergency disaster assistance 
to agricultural producers. 

S.J. RES. 41 
At the request of Mr. SPECTER, the 

name of the Senator from Vermont 
(Mr. LEAHY) was added as a cosponsor 
of S.J. Res. 41, a joint resolution call-
ing for Congress to consider and vote 
on a resolution for the use of force by 
the United States Armed Forces 
against Iraq before such force is de-
ployed. 

S. RES. 309 
At the request of Mr. SMITH of Or-

egon, his name was added as a cospon-
sor of S. Res. 309, a resolution express-
ing the sense of the Senate that Bosnia 
and Herzegovina should be congratu-
lated on the 10th anniversary of its rec-
ognition by the United States. 

At the request of Mr. SARBANES, his 
name was added as a cosponsor of S. 
Res. 309, supra. 

S. CON. RES. 107 
At the request of Mr. CRAIG, the 

name of the Senator from Washington 
(Ms. CANTWELL) was added as a cospon-
sor of S. Con. Res. 107, a concurrent 
resolution expressing the sense of Con-
gress that Federal land management 
agencies should fully support the West-
ern Governors Association ‘‘Collabo-
rative 10-year Strategy for Reducing 
Wildland Fire Risks to Communities 
and the Environment’’, as signed Au-
gust 2001, to reduce the overabundance 
of forest fuels that place national re-
sources at high risk of catastrophic 
wildfire, and prepare a National pre-
scribed Fire Strategy that minimizes 
risks of escape. 

AMENDMENT NO. 4326 
At the request of Mr. MCCONNELL, 

the name of the Senator from Wyoming 
(Mr. ENZI) was added as a cosponsor of 
amendment No. 4326 proposed to S. 812, 
a bill to amend the Federal Food, Drug, 
and Cosmetic Act to provide greater 
access to affordable pharmaceuticals.

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. JEFFORDS (for himself 
Mr. BINGAMAN, Mrs. LINCOLN, 
and Mrs. MURRAY): 

S. 2819. A bill to amend title XXI of 
the Social Security Act to permit 
qualifying States to use a portion of 
their unspent allotments under the 
State children’s health insurance pro-
gram to expand health coverage under 
that program or for expenditures under 

the Medicaid program, and for other 
purposes; to the Committee on Fi-
nance. 

Mr. JEFFORDS. Mr. President, today 
I am pleased to introduce the SCHIP 
Budget Allocation Bill of 2002. This im-
portant legislation addresses the allo-
cation of budgeted but unspent SCHIP 
funds that are currently out of the 
reach of States and are scheduled to be 
returned to the treasury at the end of 
fiscal year 2002 under BIPA provisions. 
With our economy in recession, the 
healthcare needs of the pediatric Med-
icaid and SCHIP populations have not 
been in greater jeopardy in recent 
memory. Our bill will address several 
important and essential issues. First, 
it will financially reward those States 
that are doing an outstanding job with 
their SCHIP and Medicaid pediatric 
populations. Second, it will provide fi-
nancial incentives to those States that 
have not yet achieved SCHIP eligi-
bility standards. Third, it will provide 
additional Medicaid revenue, through 
an enhancement of the Federal Med-
icaid Assistant Percentage, FMAP, to 
States experiencing budget shortfalls 
due to the current recession. And last-
ly, it will protect children’s healthcare 
services during this period of Medicaid 
cutbacks on benefits and services. 

SCHIP’s first year of implementation 
was 1998. At that time program budg-
eting was not done based on an actu-
arial estimate of per capita program 
costs, but rather excessive funds were 
committed to insure adequate funding. 
What has evolved since 1998 is a surplus 
of budgeted funds whose allocation and 
fate has been determined by a complex 
State-by-State budgeting process that 
allows for cross subsidization between 
States and has resulted in large sums 
of unspent funds to accumulate. An un-
intended consequence of this intricate 
budgeting process is that it allows 
States with unspent allocated funds 
and States with unspent redistributed 
funds to lose access to these funds at 
the end of this fiscal year. In total, 
over forty States will lose access to al-
located monies, only to see budgeted 
funds diverted back to the treasury; 
money that could be used to shore up 
the health care needs of children in 
Medicaid. In reviewing available op-
tions, we see the opportunity to merge 
the original goals of SCHIP, namely to 
provide for the health care needs of as 
many children as possible, while ad-
dressing the major budget problems 
currently being experienced by most 
States. Our bill would accomplish this 
by allowing unspent SCHIP monies to 
be used to enhance the FMAP for State 
Medicaid services for pediatric and 
pregnant women beneficiaries. Prior to 
initiating and introducing this bill, we 
evaluated the SCHIP budget, with CMS 
and CBO data, and found that the pro-
gram had adequate residual funds to 
allow for these monies to be used by 
States to weather these difficult eco-
nomic times without financially dam-
aging the actuarially projected needs 
of SCHIP. 
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Our proposal has been reviewed in de-

tail and endorsed by the American 
Academy of Pediatrics. This advocacy 
group shares our concern that unless 
decisive action is taken, access to 
health care for indigent children will 
suffer in our current economic climate. 
Today, please join with me and my col-
leagues, Senators BINGAMAN, LINCOLN, 
and MURRAY in supporting this bill. We 
can not and must not allow children’s 
health care to suffer during these dif-
ficult economic times.

By Mrs. CARNAHAN (for herself 
and Mr. LEAHY): 

S. 2820. A bill to increase the priority 
dollar amount for unsecured claims, 
and for other purposes; to the Com-
mittee on the Judiciary. 

Mrs. CARNAHAN. Mr. President, on 
behalf of myself and Senator LEAHY, I 
am introducing legislation to protect 
the employees of corporations that de-
clare bankruptcy. This bill will also 
put a stop to the outrageous practice of 
giving unearned bonuses to select indi-
viduals immediately before declaring 
bankruptcy. With the failures of 
Enron, and now WorldCom, Americans 
have seen how cruel bankruptcy can be 
for the employees who dedicated them-
selves to their companies. While some 
executives received extra pay just be-
fore the bankruptcy, workers were left 
holding the bag. Workers have faced 
mass layoffs. And in many cases, work-
ers have been denied their rightful sev-
erance pay. 

I understand that bankruptcy is in-
tended to shield corporations from 
their creditors while they restructure 
their business. However, I do not be-
lieve that corporations truly need pro-
tection from their own workers. It 
seems to be the other way around. 
Workers need greater protection from 
corporations that accept their labor 
and then refuse to pay. 

The legislation I am introducing 
today will allow employees, and former 
employees, to recover a greater share 
of the money that their company owes 
them. This bill also puts a stop to the 
indefensible practice of paying some 
executives large sums of money just 
before claiming that the company does 
not have the money to pay its average 
workers. Let me explain each of these 
provisions in detail. 

First, this bill increases the priority 
claim amount for employee wages and 
benefits to $13,500. Under current law, 
employees are only entitled to receive 
$4,650 for wages and benefits that they 
are owed. If their employers owes them 
more, for severance or other obliga-
tions, the employees must fight with 
all the other unsecured creditors in the 
restructuring process. In light of the 
Enron bankruptcy, where employees 
were owed average severance packages 
of $35,000, it is clear that the current 
limit must be increased as a matter of 
fairness. 

Let me be clear. This bill only affects 
employees who are owed money by 
their employer. Increasing the priority 

claim creates no new obligation for a 
company to pay severance or other 
compensation. It merely makes it pos-
sible for employees to recover more of 
what is rightfully owed to them. It is 
appropriate that employees are given a 
priority in recovering debts. Employees 
depend on their paychecks to buy food, 
pay the rent, and provide for their fam-
ilies. And unlike investors or creditors 
that can diversify their risks, workers 
cannot diversify their employment. 

In the case of the Enron bankruptcy, 
the parties have agreed that employees 
are entitled to collect, up front, $13,500 
to cover wages, accrued vacation, con-
tributions to benefit plans, and prom-
ised severance. This figure reflects a 
reasonable settlement. It recognizes 
the expenses that workers face as they 
seek new employment. 

This bill includes a second provision 
which is designed to restore funds to 
the bankrupt estate which were un-
justly dispersed immediately prior to 
the bankruptcy. My legislation permits 
the bankruptcy court to recover exces-
sive employee compensation paid in 
the 90 days preceding bankruptcy, if it 
determines that that compensation 
was out of the ordinary course or un-
just enrichment. These funds would be 
recovered for the benefit of the estate 
and its creditors. 

In the days leading up to its bank-
ruptcy, Enron paid millions of dollars 
in so-called retention bonuses to execu-
tives. However, these executives actu-
ally had no obligation to stay with the 
company through its restructuring; in-
deed, most of them have since left. It is 
unacceptable for a company to pay 
millions to some employees, without 
any justification, and then weeks later 
claim that it cannot make basic sever-
ance payments to the vast majority of 
its workers. This amendment will en-
sure that bankruptcy courts have the 
authority to prevent such outcomes in 
the future. 

These are common sense reforms 
that protect employees and creditors 
faced with a corporate bankruptcy. In 
the wake of Enron and WorldCom, 
Americans are learning some very dif-
ficult lessons about the failures of 
large corporations. We ought to heed 
these lessons and ensure that workers 
and investors are better protected in 
the future. I encourage my colleagues 
to support this legislation. And I ask 
unanimous consent that the text of the 
legislation be printed in the RECORD.

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows:

S. 2820
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled,
SECTION 1. FAIR TREATMENT OF COMPENSA-

TION IN BANKRUPTCY. 
(a) INCREASED PRIORITY CLAIM AMOUNT FOR 

EMPLOYEE WAGES AND BENEFITS.—Section 
507(a) of title 11, United States Code, is 
amended—

(1) in paragraph (3), by striking ‘‘$4,000’’ 
and inserting ‘‘$13,500’’; and 

(2) in paragraph (4), by striking ‘‘$4,000’’ 
and inserting ‘‘$13,500’’. 

(b) RECOVERY OF EXCESSIVE COMPENSA-
TION.—Section 547 of title 11, United States 
Code, is amended by adding at the end the 
following: 

‘‘(h) The court, on motion of a party of in-
terest, may avoid any transfer of compensa-
tion made to a present or former employee, 
officer, or member of the board of directors 
of the debtor on or within 90 days before the 
date of the filing of the petition that the 
court finds, after notice and a hearing, to 
be—

‘‘(1) out of the ordinary course of business; 
or 

‘‘(2) unjust enrichment.’’.

By Mr. WYDEN: 
S. 2822. A bill to prevent publicly 

traded corporations from issuing stock 
options to top management in a man-
ner that is detrimental to the long-
term interests of shareholders; to the 
Committee on Banking, Housing, and 
Urban Affairs. 

Mr. WYDEN. Mr. President, it seems 
like every morning, Americans wake 
up to another headline about the col-
lapse of a big United States corpora-
tion. The failures have devastated the 
savings of millions of hardworking 
Americans, savings they were depend-
ing on for their retirement, or to pay 
for their kids’ college education. 

When the smoke clears and the fall-
out settles, the issue of stock options 
comes to the fore. Report after report 
details the massive fortunes amassed 
by the directors and top executives of 
so many of the companies that are at 
the center of the storm. So often, these 
executives were granted huge stock op-
tion packages, which they cashed out 
quickly for multimillion dollar pay-
outs shortly before the company went 
over the brink. 

The landmark legislation that the 
Senate passed unanimously last week, 
and which I strongly supported, will 
curb significant corporate abuses and 
accounting scandals, but it does not 
touch the issues surrounding stock op-
tions. It is time the Senate acted to do 
so. Therefore, today I am introducing 
the Prevention of Stock Option Abuse 
Act. 

There is no question in my mind that 
some companies have abused stock op-
tions, using them as a vehicle for fun-
neling large amounts of wealth to top 
executives. What’s more, options have 
been granted in ways that fail to serve 
their intended purpose of aligning the 
interests of management with the long-
term interests of the company. Instead, 
several of the massive option grants 
have created perverse incentives, ena-
bling top executives to get fabulously 
rich by pumping up the company’s 
short-term share price. The tactics 
they use to do so may jeopardize the 
company’s long-term financial health, 
but by the time the long term impact 
is felt, the executives have already 
cashed out and left the firm. 

When an executive develops a big 
personal stake in options, it can lead 
to a big conflict of interest. Too often, 
the company’s long-term interests take 
a back seat to the executive’s desire for 
personal reasons to boost the short-
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term share price. When the betting is 
between massaging the numbers to 
‘‘manage’’ quarterly profit projections 
and improving the quality of the busi-
ness through such things as R&D in-
vestments, short-term profits, and the 
value of executive stock options, can 
be the odds-on favorite. 

But the abuse of stock options in the 
executive suite should not be taken as 
an indictment of stock options in gen-
eral. I remain convinced that stock op-
tion plans, as long as they are broad-
based plans that extend to rank-and-
file employees as well as CEOs, can 
play a very important role in our econ-
omy. They can enable corporations to 
attract and retain good workers and 
top talent. And they can improve moti-
vation and productivity, by giving em-
ployees a strong personal interest in 
the long-term success of the corpora-
tion. 

Therefore, the legislation I am intro-
ducing today aims to stop the abuses 
at the top while not gutting options 
that are so vital to rank-and-file work-
ers. It focuses on restoring the link be-
tween the long-term interests of the 
company and those of senior manage-
ment, and giving shareholders knowl-
edge about and control over the stock 
options of corporate leaders. 

Specifically, the bill would direct the 
Securities and Exchange Commission 
to issue rules, applicable to all publicly 
traded companies, in three main areas. 

First, to increase shareholder influ-
ence and oversight with respect to 
grants of stock options, the bill calls 
for rules requiring shareholder ap-
proval of stock option plans. This 
would help prevent the all too common 
‘‘I’ll-scratch-your-back-if-you-scratch-
mine’’ culture of clubby directors and 
top executives voting each other huge 
option packages with little or no share-
holder input. 

Second, the bill contains tough provi-
sions to ensure that stock options will 
provide incentives for corporate offi-
cers and directors to act in the best 
long-term interests of their corpora-
tions, rather than incentives to stimu-
late short-term run-ups in the stock 
price. It would do this by establishing 
substantial vesting periods for options 
and holding periods for stock shares, so 
that top executives do not have the 
ability to quickly cash out and jump 
ship. 

The holding period would be multi-
tiered. Directors and officers would be 
allowed to sell up to one quarter of 
their shares six months after acquiring 
them, to permit a degree of diversifica-
tion or to meet their current financial 
needs. But for the majority, they would 
be required to wait at least three 
years. And they would be required to 
hold on to some of their stock until at 
least six months after leaving the com-
pany. 

Third, and finally, to improve the 
transparency of stock option grants to 
directors and officers, the bill calls for 
rules to provide better and more fre-
quent information to shareholders and 

investors. Shareholders deserve more 
information than that contained in the 
average footnote. Specifically, the bill 
would require stock option information 
to be reported quarterly, not just annu-
ally, and broken out into a separate, 
easy-to-find section in each company’s 
public SEC filings. 

To date, there have been two paths 
offered to deal with the issue of stock 
options. Some think the problem is so 
severe that options should be pared 
back across the board and that Con-
gress should dictate new accounting 
rules for them. Others say that busi-
ness as usual should be the order of the 
day, and that no immediate action is 
necessary. 

The bill that I have introduced today 
seeks to lay out a third path. It offers 
a way to ensure that broad-based stock 
options can continue to be a useful tool 
for deserving workers, shareholders 
and the economy as a whole, while still 
curbing abuses by those in the execu-
tive suites whose conduct is over the 
line. I don’t claim that the bill is the 
complete solution in its present form, 
but I believe it offers a strong frame-
work for a new approach, and I look 
forward to working with my colleagues 
and others to refine and improve it as 
it moves through the legislative proc-
ess. 

The job of cleaning up corporate cor-
ruption will not be complete until Con-
gress acts to correct the abuse of stock 
options. I hope my colleagues will join 
me in this effort to put tough new rules 
in place that will retain broad-based 
stock options for workers and curb 
their abuse by top management.

By Mr. AKAKA (for himself and 
Mr. CRAIG): 

S. 2823. A bill to amend the Organic 
Act of Guam for the purposes of clari-
fying the local judicial structure of 
Guam; to the Committee on Energy 
and Natural Resources. 

Mr. AKAKA. Mr. President, I am 
pleased to introduce legislation with 
the senior Senator from Idaho, Mr. 
Craig, which amends the Organic Act 
of Guam to clarify Guam’s judicial 
structure by ensuring that it is a uni-
fied and co-equal branch of the Govern-
ment of Guam. The Organic Act estab-
lishes the executive and legislative 
branches of the Government of Guam. 
This legislation would simply include 
Guam’s judicial branch in the Organic 
Act. 

Similar legislation, H.R. 521, was in-
troduced in the House of Representa-
tives by Representative Robert Under-
wood of Guam. The Bush Administra-
tion has no objection to the enactment 
of H.R. 521. The Congressional Budget 
Office also estimated that the legisla-
tion would have no impact on the fed-
eral budget. 

For those of us who have followed 
and worked on territorial issues for a 
long time, we do our best to balance 
the role of Congress when overriding 
federal interests are involved with the 
concerns expressed by territorial lead-

ers and the general public. In this case, 
the establishment of an independent 
judicial branch on Guam is an over-
riding federal interest and is broadly 
supported by the people of Guam. This 
bill is supported by General Ben Blaz, 
former Guam Delegate to Congress, 
Guam Governor Carl Guiterrez, Justice 
Philip Carbullido, Acting Chief Justice 
of Guam’s Supreme Court, the Guam 
Bar Association, Guam’s legal commu-
nity, the National Conference of Chief 
Justices, and the Guam Pacific Daily 
News. 

I believe that today’s legislation is 
necessary to ensure the integrity and 
independence of Guam’s judicial sys-
tem as co-equal with the executive and 
legislative branches of the Government 
of Guam. I look forward to working 
with my colleagues in the Senate on 
this important issue. 

I ask unanimous consent that the 
text of the bill be printed in the 
Record. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows:

S. 2823
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. JUDICIAL STRUCTURE OF GUAM. 

(a) JUDICIAL AUTHORITY; COURTS.—Section 
22(a) of the Organic Act of Guam (48 U.S.C. 
1424(a)) is amended to read as follows: 

‘‘(a)(1) The judicial authority of Guam 
shall be vested in a court established by Con-
gress designated as the ‘District Court of 
Guam’, and a judicial branch of Guam which 
branch shall constitute a unified judicial 
system and include an appellate court des-
ignated as the ‘Supreme Court of Guam’, a 
trial court designated as the ‘Superior Court 
of Guam’, and such other lower local courts 
as may have been or shall hereafter be estab-
lished by the laws of Guam. 

‘‘(2) The Supreme Court of Guam may, by 
rules of such court, create divisions of the 
Superior Court of Guam and other local 
courts of Guam. 

‘‘(3) The courts of record for Guam shall be 
the District Court of Guam, the Supreme 
Court of Guam, the Superior Court of Guam 
(except the Traffic and Small Claims divi-
sions of the Superior Court of Guam) and 
any other local courts or divisions of local 
courts that the Supreme Court of Guam 
shall designate.’’. 

(b) JURISDICTION AND POWERS OF LOCAL 
COURTS.—Section 22A of the Organic Act of 
Guam (48 U.S.C. 1424–1) is amended to read as 
follows: 

‘‘SEC. 22A. (a) The Supreme Court of Guam 
shall be the highest court of the judicial 
branch of Guam (excluding the District 
Court of Guam) and shall—

‘‘(1) have original jurisdiction over pro-
ceedings necessary to protect its appellate 
jurisdiction and supervisory authority and 
such other original jurisdiction as the laws 
of Guam may provide; 

‘‘(2) have jurisdiction to hear appeals over 
any cause in Guam decided by the Superior 
Court of Guam or other courts established 
under the laws of Guam; 

‘‘(3) have jurisdiction to issue all orders 
and writs in aid of its appellate, supervisory, 
and original jurisdiction, including those or-
ders necessary for the supervision of the ju-
dicial branch of Guam; 

‘‘(4) have supervisory jurisdiction over the 
Superior Court of Guam and all other courts 
of the judicial branch of Guam; 
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‘‘(5) hear and determine appeals by a panel 

of three of the justices of the Supreme Court 
of Guam and a concurrence of two such jus-
tices shall be necessary to a decision of the 
Supreme Court of Guam on the merits of an 
appeal; 

‘‘(6) make and promulgate rules governing 
the administration of the judiciary and the 
practice and procedure in the courts of the 
judicial branch of Guam, including proce-
dures for the determination of an appeal en 
banc; and 

‘‘(7) govern attorney and judicial ethics 
and the practice of law in Guam, including 
admission to practice law and the conduct 
and discipline of persons admitted to prac-
tice law. 

‘‘(b) The Chief Justice of the Supreme 
Court of Guam—

‘‘(1) shall preside over the Supreme Court 
unless disqualified or unable to act; 

‘‘(2) shall be the administrative head of, 
and have general supervisory power over, all 
departments, divisions, and other instrumen-
talities of the judicial branch of Guam; and 

‘‘(3) may issue such administrative orders 
on behalf of the Supreme Court of Guam as 
necessary for the efficient administration of 
the judicial branch of Guam. 

‘‘(c) The Chief Justice of the Supreme 
Court of Guam, or a justice sitting in place 
of such Chief Justice, may make any appro-
priate order with respect to—

‘‘(1) an appeal prior to the hearing and de-
termination of that appeal on the merits; or 

‘‘(2) dismissal of an appeal for lack of juris-
diction or failure to take or prosecute the 
appeal in accordance with applicable laws or 
rules of procedure. 

‘‘(d) Except as granted to the Supreme 
Court of Guam or otherwise provided by this 
Act or any other Act of Congress, the Supe-
rior Court of Guam and all other local courts 
established by the laws of Guam shall have 
such original and appellate jurisdiction over 
all causes in Guam as the laws of Guam pro-
vide, except that such jurisdiction shall be 
subject to the exclusive or concurrent juris-
diction conferred on the District Court of 
Guam under section 22 of this Act. 

‘‘(e) The qualifications and duties of the 
justices and judges of the Supreme Court of 
Guam, the Superior Court of Guam, and all 
other local courts established by the laws of 
Guam shall be governed by the laws of Guam 
and the rules of such courts.’’. 

(c) TECHNICAL AMENDMENTS.—(1) Section 
22C(a) of the Organic Act of Guam (48 U.S.C. 
1424–3(a)) is amended by inserting ‘‘which is 
known as the Supreme Court of Guam,’’ 
after ‘‘appellate court authorized by section 
22A(a) of this Act,’’. 

(2) Section 22C(d) of the Organic Act of 
Guam (48 U.S.C. 1424–3(d)) is amended—

(A) by inserting ‘‘, which is known as the 
Supreme Court of Guam,’’ after ‘‘appellate 
court provided for in section 22A(a) of this 
Act’’; and 

(B) by striking ‘‘taken to the appellate 
court’’ and inserting ‘‘taken to such appel-
late court’’. 
SEC. 2. APPEALS TO UNITED STATES SUPREME 

COURT. 
Section 22B of the Organic Act of Guam (48 

U.S.C. 1424–2) is amended by striking ‘‘: Pro-
vided, That’’ and all that follows through the 
end and inserting a period.

By Mr. DORGAN (for himself and 
Mr. WARNER): 

S. 2825. A bill to amend the Internal 
Revenue Code of 1986 to allow a non-
refundable tax credit for contributions 
to congressional candidates; to the 
Committee on Finance. 

Mr. DORGAN. Mr. President, earlier 
this year we enacted a bold new cam-

paign finance reform bill. After years 
of debate and delay, the Congress 
passed and the President signed this 
far-reaching legislation, known as 
McCain-Feingold. This new law elimi-
nates the large ‘‘soft money’’ contribu-
tions from our campaign finance sys-
tem and it expanded the role that some 
individuals can play by raising the in-
dividual campaign contribution limits. 

But there is one critical area that 
the McCain-Feingold bill didn’t ad-
dress, one important problem that the 
new law doesn’t solve: how to give low- 
and middle-income families an incen-
tive to contribute to the candidate of 
their choice. 

Today, I am introducing a bill with 
my colleague from Virginia, Senator 
WARNER, that will do just that. It will 
empower millions of working Ameri-
cans to become engaged in our political 
system, by providing a tax credit to 
those who donate money to congres-
sional candidates. 

As campaigns become more and more 
expensive, the number of small con-
tributors is actually decreasing. The 
current campaign finance system is be-
coming dominated by big dollar con-
tributors. This is not healthy for our 
campaigns and it is not good for our 
democracy. 

My bill would make middle income 
Americans more able to donate to can-
didates. Specifically, my bill would 
provide a maximum $400 tax credit to 
married couples earning up to $120,000 
for their campaign contributions. For 
singles with income up to $60,000, the 
tax credit would apply to contributions 
up to $200. This credit will provide a 
dollar for dollar offset for contribu-
tions, an incentive that could encour-
age the vast majority of working fami-
lies to consider contributions to the 
candidates of their choice. 

This is not a new idea. This type of 
credit was a part of our tax system for 
more than a decade in the 1970s and 
1980s. It has been a part of many cam-
paign finance reform proposals over the 
years, proposals that have been intro-
duced and supported by both Demo-
crats and Republicans. And this policy 
proposal is the focus of a new study by 
the American Enterprise Institute, 
AEI, which concluded that this ap-
proach would help to elevate small do-
nors from the supporting role that they 
now play. So, our proposal has been 
successful in the past, and it has had 
broad support from both parties over 
the past thirty years. 

Participation in the political process 
is key to a strong democracy. This bill 
will help broaden participation and 
will provide an incentive for more 
Americans to be included in political 
campaigns. That is healthy for our 
form of government. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD.

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows:

S. 2825
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. CREDIT FOR CONTRIBUTIONS TO 

CONGRESSIONAL CANDIDATES. 
(a) GENERAL RULE.—Subpart A of part IV 

of subchapter A of chapter 1 of the Internal 
Revenue Code of 1986 (relating to nonrefund-
able personal credits) is amended by insert-
ing after section 25B the following new sec-
tion:
‘‘SEC. 25C. CONTRIBUTIONS TO CONGRESSIONAL 

CANDIDATES. 
‘‘(a) GENERAL RULE.—In the case of an eli-

gible individual, there shall be allowed as a 
credit against the tax imposed by this chap-
ter for the taxable year an amount equal to 
the total of contributions to candidates for 
the office of Senator or Representative in, or 
Delegate or Resident Commissioner to, the 
Congress. 

‘‘(b) MAXIMUM CREDIT.—The credit allowed 
by subsection (a) for a taxable year shall not 
exceed $200 ($400 in the case of a joint re-
turn). 

‘‘(c) VERIFICATION.—The credit allowed by 
subsection (a) shall be allowed, with respect 
to any contribution, only if such contribu-
tion is verified in such manner as the Sec-
retary shall prescribe by regulations. 

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion—

‘‘(1) CANDIDATE; CONTRIBUTION.—The terms 
‘candidate’ and ‘contribution’ have the 
meanings given such terms in section 301 of 
the Federal Election Campaign Act of 1971. 

‘‘(2) ELIGIBLE INDIVIDUAL.—The term ‘eligi-
ble individual’ means any taxpayer whose 
adjusted gross income for the taxable year 
does not exceed $60,000 ($120,000 in the case of 
a joint return).’’. 

(b) CONFORMING AMENDMENTS.—
(1) Section 642 of the Internal Revenue 

Code of 1986 (relating to special rules for 
credits and deductions of estates or trusts) is 
amended by adding at the end the following 
new subsection: 

‘‘(j) CREDIT FOR CERTAIN CONTRIBUTIONS 
NOT ALLOWED.—An estate or trust shall not 
be allowed the credit against tax provided by 
section 25C.’’. 

(2) The table of sections for subpart A of 
part IV of subchapter A of chapter 1 of such 
Code is amended by inserting after the item 
relating to section 25B the following new 
item:

‘‘Sec. 25C. Contributions to congressional 
candidates.’’.

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 2002.

By Mr. SCHUMER (for himself, 
Mr. CRAIG, Mr. KENNEDY, and 
Mr. MCCAIN): 

S. 2826. A bill to improve the national 
instant criminal background check 
system; and for other purposes; to the 
Committee on the Judiciary. 

Mr. SCHUMER. Mr. President, we are 
an odd group of Senators, but not when 
it comes to making sure that guns are 
kept away from drug addicts, felons, il-
legal aliens and others. 

Today, we’re announcing an ex-
tremely important new bill that would 
plug up the gaping holes that are cur-
rently in the Justice Department’s gun 
background check system. 

This bill is needed to prevent brutal, 
senseless murders like the one that 
took place in a Long Island church a 
few months ago from ever happening 
again. 
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For those of you who may not know 

what happened, on March 8, 2002, Peter 
J. Troy walked into Britt’s Firearms in 
Mineolan, NY and purchased a .22 cal-
iber semi-automatic rifle. Four days 
later, he walked into a church in 
Lynbrook, NY, Our Lady of Peace, and 
shot and killed the Reverend Lawrence 
M. Penzes and Eileen Tosner. 

Mr. Troy had a history of mental 
health problems, and had been admit-
ted to Bellevue Hospital Center and 
Nassau University Medical Center on 
at least two occasions. In addition, Mr. 
Troy’s mother had a restraining order 
issued against him in February 1998, 
which he violated on more than one oc-
casion. 

Yet despite his history of mental ill-
ness and violent behavior, Mr. Troy 
was approved to purchase the rifle by a 
Federal background check. In fact, 
there was no records on Peter J. Troy 
in the National Instant Criminal Back-
ground Check System, NICS, at all. 

That never, ever should have hap-
pened. We knew Peter Troy was a vio-
lent man. We knew he was mentally ill. 
He had no business owning a gun, and 
he proved it, to the shock and horror of 
everyone in Long Island and to every-
one else in this Nation. 

Had the Federal system that checks 
all gun purchasers picked up on the 
fact that Peter Troy was both mentally 
ill and was subject to a restraining 
order, he never would have been sold a 
rifle and the murders may never had 
occurred. 

All the signs were there and all the 
signs were ignored. That’s why we need 
to tighten State reporting laws so that 
the violent and the mentally ill, people 
who aren’t allowed to purchase guns, 
aren’t able to purchase guns. Other-
wise, this could happen again and 
again. 

The Federal Gun Control Act bars 
people who have been committed to a 
mental institution or convicted of a 
felony from purchasing a firearm. 
That’s not the problem. 

The problem is that this kind of in-
formation is not always shared with 
the NICS system. The INS, for exam-
ple, doesn’t always share info about an 
illegal alien with the Justice Depart-
ment or a State doesn’t forward info 
about an involuntary commitment to 
the FBI. 

So when the background check is 
performed, the information never ap-
pears, red flags aren’t raised, and the 
gun purchase goes right through. 

In other words, the Federal back-
ground check is only as good as the 
records that are in it. 

How poor is our background check 
system? This year, Americans for Gun 
Safety released a report showing that 
over a 30-month period, 10,000 felons ob-
tained a gun simply because faulty 
records made it impossible to complete 
a background check on time. 

And their report warned that this 
10,000 figure is only the tip of the ice-
berg. It doesn’t include the thousands 
of illegal immigrants, domestic abus-

ers, and the severely mentally ill who 
are not in the system at all and cannot 
be stopped by a background check no 
matter how much time is allowed. 

It’s catch as catch can, and we’re not 
catching very much. 

Under the bill we’re introducing, if 
someone is trying to buy a gun, and if 
they are either: 1. under indictment; 2. 
been convicted of a crime punishable 
by more than a year; 3. is a fugitive 
from justice; 4. is a known drug addict; 
5. if they’ve been committed to a men-
tal institution; 6. is subject to a court 
order restraining them from domestic 
violence; or 7. been convicted of a do-
mestic violence misdemeanor, the 
State will be legally required to let the 
FBI know. 

It’s a lot of information. There’s no 
question about it. But most of this in-
formation is kept by the states. And 
most of it is automated. So for the ma-
jority of these categories, it’s a matter 
of getting the information from point 
A, the State, to point B—the FBI. Un-
fortunately, most States, including 
New York, do not have good records on 
mental health, and that’s going to take 
some more work. 

The bill provides $375 million per 
year for three years, for States to get 
their records in order and to automate 
them to ensure that they get to the 
FBI quickly. 

It also requires Federal agencies to 
share the records they keep with NICS. 
For example, the INS would be re-
quired to share its records on illegal 
aliens with NICS. 

I want to thank my colleagues who 
are with me today, particularly Sen-
ator CRAIG, for recognizing that this is 
a public safety issue that needs urgent 
attention and not a ‘‘gun control’’ 
issue per se. Working together, we can 
get this done in the Senate with the 
same speed the House got it done. 

Mr. CRAIG. Mr. President, I am 
pleased to join my colleagues in an un-
precedented alliance today, intro-
ducing legislation to improve the Na-
tional Instant Background Check Sys-
tem (NICS). While we have frequently 
demonstrated our differing views of 
second amendment issues, we stand to-
gether when it comes to enforcing laws 
against criminal gun violence, and that 
is the subject of our legislation. 

The vast majority of gun owners in 
our country today understand that the 
right to keep and bear arms comes 
with a grave duty to use firearms re-
sponsibly and within the law. 

The NICS system deals with the tiny 
but dangerous fraction of Americans 
who have lost their firearm rights be-
cause they are proven lawbreakers, 
convicted felons—or because they do 
not have the capacity to understand 
their responsibilities as firearm users. 
Our federal laws prohibit these individ-
uals from possessing or acquiring fire-
arms, and the NICS system is made up 
of the records of these ‘‘prohibited per-
sons.’’ This is the list against which 
prospective gun purchasers are checked 
when the law requires a background 

check. State and local agencies still 
play a big role, conducting checks on 
almost half the applications based on 
their own records. 

We want the system to be fast, so 
that it does not unduly burden individ-
uals in the exercise of their second 
amendment rights. That means the 
records need to be automated, so we 
don’t have the kind of delays that hap-
pen when local law enforcement has to 
manually check written records. 

It is equally critical to all of us that 
the system be accurate. Accuracy 
means we need to be able to remove a 
record if it is no longer relevant—for 
example, if it’s a record of an indict-
ment on charges that were later 
dropped. It also means we need all rel-
evant records—records pertaining not 
only to convicted felons, but also those 
who are adjudicated mentally incom-
petent and drug abusers, and all other 
categories prohibited by federal law 
from possessing firearms. 

Accurate, automated records means 
truly instant checks, fewer delays for 
law-abiding gun purchases, and better 
use as a tool to prevent violent crimi-
nals from obtaining firearms. 

U.S. taxpayers have spend hundreds 
of millions of dollars in less than a dec-
ade, helping to improve all States’ 
criminal history records for law en-
forcement purposes. It is time to focus 
our national strategy on getting the 
job completed, to the benefit of not 
just the gun-purchasing public but all 
Americans concerned about the safety 
of their communities. 

Our bill sets out the objectives need-
ed to complete the NICS system, and it 
provides incentives and strategies for 
accomplishing those objectives. We 
have been working in tandem with 
like-minded members in the other 
body, and the bill we introduce today 
reflects the changes made by the House 
Judiciary Committee in the original 
proposal. Among other things, this bill 
specifies the records still needed from 
federal agencies to fill in the gaps, and 
requires the removal of records that 
are no longer relevant. It provides in-
ventive for States to improve their sys-
tems through grants and waivers of 
current matching fund requirements. It 
calls on DOJ and the mental health 
community to develop privacy proto-
cols so that mental health records can 
be properly added to the system. 

I am also pleased that the bill incor-
porates a provision of great importance 
to law-abiding gun owners, making per-
manent the prohibition against charg-
ing a federal fee for background 
checks. Congress has supported this 
prohibition repeatedly, acknowledging 
that any such check is being done for 
law enforcement purposes and not as a 
service or convenience to gun pur-
chasers. It makes good sense to codify 
that prohibition, once and for all. 

In sum, this is an important and 
timely measure. I appreciate the work 
that the cosponsors have done to get us 
to this point, and I urge all our col-
leagues to support the bill’s enact-
ment. 
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Mr. MCCAIN. Mr. President, along 

with Senators SCHUMER, CRAIG, and 
KENNEDY, I rise today to introduce the 
‘‘Our Lady of Peace Act’’ that has the 
strong support of major organizations 
across the political spectrum. 

This legislation fixes a huge hole in 
our system—a hole that delays legiti-
mate firearms purchases and allows 
criminals and other prohibited buyers 
to obtain guns. The hole is the faulty 
records in the National Instant Crimi-
nal Background Check System, NICS. 
Based on a report released by Ameri-
cans for Gun Safety Foundation in 
January 2002, Congress has learned 
that millions of records are missing 
from the NICS database. Over a 30-
month period, 10,000 criminals obtained 
a firearm despite a background check 
because the records couldn’t be 
checked properly within the 3 days al-
lowed by federal law. In addition, thou-
sands of other prohibited buyers will 
never be stopped because very few re-
straining orders, drug abuse or mental 
disability records are kept at all. This 
report makes it clear that if we are to 
be serious about stopping criminals, 
wife-beaters and illegal aliens from 
slipping through a background check, 
we had better fix this broken system. 

Better records mean more accurate 
background checks—checks which stop 
prohibited buyers while allowing legiti-
mate buyers to be approved. And better 
records put the ‘‘instant’’ back into in-
stant check, because delays occur when 
records have to be searched manually. 
In fact, the only reason why criminal 
background checks sometime take sev-
eral days is because records have to be 
checked by hand instead of computer. 

The figure is astonishing. There are 
over 30 million missing records. 

For felony records, the typical state 
has automated only 58 percent of its 
felony conviction records. The FBI es-
timates that out of 39 million felony 
arrest records, 16 million of them lack 
final disposition information. Without 
final disposition records, background 
checks must rely on time consuming 
manual searches of courthouse files to 
approve or deny firearms purchases. 

On the issue of mental health, 33 
States keep no mental health disquali-
fying records and no state supplies 
mental health disqualifying records to 
NICS. The General Accounting Office, 
GAO, estimates that 2.7 million mental 
illness records should be in the NICS 
databases, but less than 100,000 records 
are available, nearly all from VA men-
tal hospitals. States have supplied only 
41 mental health records to NICS. Com-
bined with the federal records, the GAO 
estimates that only 8.6 percent of the 
records of those disqualified from buy-
ing a firearm for mental health reasons 
are accessible on the NICS database. 

In the case of drug abusers, the GAO 
estimates that only 3 percent of the 14 
million records of drug abusers are 
automated, not including felons and 
wanted fugitives. States have supplied 
only 97 of those records to NICS which 
the GAO estimates as representing less 

than 0.1 percent of the total records of 
those with drug records that would 
deny them a firearm. 

On the issue of domestic violence, 20 
States lack a database for either do-
mestic violence misdemeanants or 
temporary restraining orders or both, 
42 percent of all NICS denials based on 
restraining orders come from one 
State—Kentucky—which does the best 
job of automating TRO’s from the 
bench. The Department of Justice esti-
mates that nearly 2 million restraining 
order records are missing from the 
database. 

In the case of illegal aliens/non-im-
migrant status records, the GAO esti-
mates that over 2 million illegal alien 
records are absent from the NICS data-
base. Through 2001, NICS had no 
records of non-immigrants in the 
United States making it impossible to 
stop visitors to the U.S. on tourist or 
student visas from purchasing fire-
arms. 

The benefits of better records are 
simple and important. They lead to ac-
curate and instant background checks. 
Better records mean we would be able 
to stop far more prohibited buyers 
from obtaining a gun than we do now. 
When a restraining order, drug abuse 
or mental health record is missing, 
nothing in the NICS system indicates a 
reason to delay the sale and search 
records. NICS simply approves the 
transaction usually within 3 minutes. 

Poor records are why and this legis-
lation will fix the system. This bill re-
quires Federal agencies such as the Im-
migration and Naturalization Service, 
INS, and the VA to provide all records 
of those disqualified from purchasing a 
firearm to NICS. For INS, it would 
mean sending millions of records of 
those here on tourist visas, student 
visas, and all other non-immigrant 
visas to NICS. Each State would be al-
lowed to receive a waiver for up to 5 
years of the 10 percent matching re-
quirement for the National Criminal 
History Improvement Grants, NCHIP, 
when that state automates and makes 
available to NICS at least 95 percent of 
records of those disqualified from pur-
chasing a firearm. This bill also re-
quires states to automate and send to 
NICS all disqualifying records under 
Federal and State law, including do-
mestic violence misdemeanors, re-
straining orders, criminal conviction 
misdemeanors, drug abuse and other 
relevant records to NICS. 

We also provides grants of $250 mil-
lion per year for 3 years to States to 
improve background check records, 
automate systems, enhance states ca-
pacities to perform background checks, 
supply mental health records and do-
mestic violence records to NICS. We 
also give grants of $125 million per year 
for 3 years to States to assess their sys-
tems for rapidly getting criminal con-
viction, domestic violence records and 
other records from the courtroom into 
the NICS database and for improving 
those systems so as to eliminate the 
lag time between conviction and entry 
into NICS. 

Better records mean instant checks: 
72 percent of background checks are 
approved and completed within min-
utes, but 5 percent take days to com-
plete for one reason only faulty records 
force law enforcement into time con-
suming searches to locate final disposi-
tion records for felony and domestic vi-
olence convictions. It is our hope that 
this legislation will finally make our 
records system complete and totally 
stop prohibited buyers from gaining ac-
cess to firearms while allowing legiti-
mate buyers to be approved.

f

STATEMENTS ON SUBMITTED 
RESOLUTIONS 

SENATE RESOLUTION 311—EX-
PRESSING THE SENSE OF THE 
SENATE REGARDING THE POL-
ICY OF THE UNITED STATES AT 
THE WORLD SUMMIT ON SUS-
TAINABLE DEVELOPMENT AND 
RELATED MATTERS 
Mr. KERRY (for himself, Mr. JEF-

FORDS, Mrs. MURRAY, Mr. LIEBERMAN, 
Mr. AKAKA, Mr. DURBIN, Mrs. BOXER, 
Ms. CANTWELL, Mr. TORRICELLI, Mr. 
LEAHY, Mr. FEINGOLD, and Mr. BINGA-
MAN) submitted the following resolu-
tion; which was referred to the Com-
mittee on Foreign Relations:

S. RES. 311

Whereas the Senate recalls the Stockholm 
Declaration of the United Nations Con-
ference on the Human Environment of 1972, 
the Rio Declaration on Environment and De-
velopment of the United Nations Conference 
on Environment and Development of 1992, 
and Agenda 21—which provided the frame-
work for action for achieving sustainable de-
velopment; 

Whereas the pillars of sustainable develop-
ment—economic development, social devel-
opment and environmental protection—are 
interdependent and mutually reinforcing 
components, and many countries continue to 
face overwhelming social, environmental and 
economic challenges; 

Whereas global environmental degradation 
is both affected by and a significant cause of, 
social and economic problems such as perva-
sive poverty, unsustainable production and 
consumption patterns, poor ecosystem man-
agement and land use, and the burden of 
debt; 

Whereas, despite the many successful and 
continuing efforts of the international com-
munity, the environment and the natural re-
source base that supports life on Earth con-
tinue to deteriorate at an alarming rate; 

Whereas the Senate recognizes the impor-
tance of the World Summit on Sustainable 
Development as a review of progress 
achieved in implementing the commitments 
made at the United Nations Conference on 
Environment and Development, and as an 
opportunity for the international commu-
nity to strengthen international cooperation 
and implement its commitments to achieve 
sustainable development; 

Whereas the Senate recognizes further that 
the World Summit on Sustainable Develop-
ment is intended to be a summit of heads of 
state; 

Whereas the United States delegation was 
represented by the President at the United 
Nations Conference on Environment and De-
velopment of 1992;

Whereas the Senate recognizes further the 
importance of the United States of America 
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as a world leader in effectively addressing 
issues related to the 3 pillars of sustainable 
development: Now, therefore, be it 

Resolved, That it is the sense of the Senate 
that—

(1) having the President lead the United 
States delegation would send a strong signal 
of United States support for the goals of sus-
tainable development; 

(2) the United States should at the World 
Summit on Sustainable Development—

(A) reaffirm its support for the implemen-
tation of commitments entered into by the 
United States and the international commu-
nity at the United Nations Conference on 
Environment and Development; 

(B) support increased international co-
operation to implement the provisions of 
Agenda 21 and to address the challenges of 
sustainable development in the twenty-first 
century, including new specific targets and 
commitments, in particular with respect to 
the protection of the oceans and freshwater, 
combating deforestation, implementation of 
the United Nations Convention to Combat 
Desertification, protection of the atmos-
phere including global climate change, pres-
ervation of biological diversity, and reducing 
the use of persistent bioaccumulative toxic 
pollutants; 

(C) reaffirm the importance of integrating 
environmental and social considerations into 
economic decision making, including trade 
and investment agreements; 

(D) support measures to improve compli-
ance with and enforcement of international 
environmental commitments; 

(E) support measures to improve the eco-
nomic, social, and environmental well-being 
of develop countries, including the mobiliza-
tion of domestic and international resources 
and development assistance beyond current 
levels; 

(F) support the Global Environment Facil-
ity, which provides critical financial assist-
ance for environmental improvements in the 
developing world, at a level which will allow 
it to adequately fund ongoing and important 
new priorities; 

(G) support good governance within each 
country and at the international level as es-
sential for sustainable development, includ-
ing sound environmental, social and eco-
nomic policies, democratic and transparent 
institutions responsive to the needs of the 
people, public access to information, the rule 
of law, anti-corruption measures, gender 
equality and an enabling environment for in-
vestment; 

(H) support efforts to meaningfully im-
prove the institutional structure for imple-
menting the framework created by Agenda 21 
and the Rio Declaration on Environment and 
Development, as well as a more coherent and 
coordinated approach among international 
environmental instruments; 

(I) remain firmly opposed to commercial 
whaling and to all efforts to reopen inter-
national trade in whale meat or to downlist 
any whale population in the Convention on 
International Trade in Endangered Species; 
and 

(J) support measures to increase the use of 
renewable sources of energy throughout the 
world—for example, encourage export credit 
agencies to foster more projects to develop 
renewable energy resources; 

(3) both at the world Summit on Sustain-
able Development and in other appropriate 
fora, the United States should re-engage in, 
provide leadership to, and urgently pursue 
the negotiation of binding international 
agreements to address global climate change 
consistent with—

(A) United States commitments under Ar-
ticle 2 of the United Nations Framework 
Convention on Climate Change to ‘‘achieve 
. . . stabilization of greenhouse gas con-

centrations at a level that avoids dangerous 
anthropogenic interference with the climate 
system . . . within a timeframe sufficient to 
allow ecosystems to adapt naturally to cli-
mate change . . .’’; 

(B) the findings of the Third Assessment 
Report of the Intergovernmental Panel on 
Climate Change, which the Administration 
should support in its international negotia-
tions; and 

(C) the Sense of Congress on Climate 
Change approved by the Senate as part of the 
National Energy Policy Act of 2002; 

(4) both at the World Summit on Sustain-
able Development and in other appropriate 
fora, the United States should support, pro-
vide leadership and urgently pursue the ne-
gotiation of binding international agree-
ments for the protection of the marine envi-
ronment, aimed at—

(A) reducing over-capacity of the global 
fishing fleet to environmentally and eco-
nomically sustainable levels; 

(B) reducing bycatch, and protecting en-
dangered migratory species, such as sea tur-
tles, marine mammals and sea birds; 

(C) addressing the international aspects of 
marine debris; 

(D) combating the degradation and de-
struction of coral reefs; and 

(E) reducing land-based pollution such as 
sewage and other nutrients; and 

(5) the President should identify priority 
international environmental agreements 
that the United States has signed during and 
following the United Nations Conference on 
Environment and Development that the Ad-
ministration will present to the Senate for 
ratification.

Mr. KERRY. Mr. President, I rise 
today to submit a Senate resolution 
with my good friend and the chairman 
of the Environment and Public Works 
Committee, Mr. JEFFORDS of Vermont. 
We are pleased to be joined by Senators 
BOXER, LIEBERMAN, AKAKA, MURRAY, 
DURBIN, CANTWELL, TORRICELLI, FEIN-
GOLD, LEAHY, and BINGAMAN in submit-
ting this resolution. 

The World Summit on Sustainable 
Development, WSSD, will take place 
August 26–September 4, 2002 in Johan-
nesburg, South Africa. The WSSD will 
bring together tens of thousands of 
participants, including governments, 
environmentalists and business lead-
ers. The WSSD is timed as the tenth 
anniversary of the groundbreaking 
United Nations Conference on Environ-
ment and Development, UNCED, held 
in Rio de Janiero in 1992. The overall 
goal of the WSSD is to assess the 
progress of countries in implementing 
the commitments made at Rio and to 
reinvigorate the global commitment to 
sustainable development. 

Among the core accomplishments of 
the Rio conference were ‘‘Agenda 21,’’ 
which provides a comprehensive frame-
work for achieving sustainable devel-
opment, including chapters on pro-
tecting the atmosphere and the oceans, 
and the Rio Declaration which sets 
forth principles such as the need for a 
precautionary approach in environ-
mental protection. Also at Rio, several 
important international conventions 
were opened for signature: the United 
Nations Framework Convention on Cli-
mate Change, UNFCC, and the Conven-
tion on Biological Diversity, CBD, both 
of which were ultimately signed by the 

United States, with the UNFCC also 
ratified by the U.S. Senate. 

I cannot emphasize how critical this 
world summit is. As a planet we need 
to find a way forward, with countries 
large and small, rich and poor working 
together, to agree on steps that protect 
the environment yet allow our econo-
mies to grow sustainable. This resolu-
tion that I am offering today urges the 
administration to make this summit a 
priority, and to support the goals of 
sustainable development. This includes 
supporting specific, concrete targets 
and timetables for implementing the 
broad goals of Agenda 21, and a host of 
other common sense issues that should 
be addressed at the WSSD. The United 
States must be a leader in dem-
onstrating its commitments to these 
goals, and in showing the world that 
economic growth can occur consistent 
with improved environmental quality. 
The resolution also calls on the United 
States to take a leading role both at 
the Summit as well as in other appro-
priate venues in negotiating binding 
international agreements to address 
the very real threat of global climate 
change, as well as agreements to ad-
dress critical oceans and fisheries 
issues facing the world today. 

This summit is a real opportunity for 
our Nation. It is my hope that the Bush 
Administration will recognize it as 
such and work with the international 
community to develop a host of meas-
ures that will make this planet a bet-
ter place to live. 

Mr. JEFFORDS. Mr. President, I rise 
today with my colleague and friend 
Sen. JOHN KERRY and ten other Sen-
ators to submit a Sense of the Senate 
Resolution concerning United States 
policy at the World Summit on Sus-
tainable Development, WSSD, an inter-
national conference to be held in Jo-
hannesburg, South Africa from August 
24–September 4, 2002. The Kerry-Jef-
fords Resolution calls on the United 
States to reaffirm its current environ-
mental and development commitments 
under and since the 1992 United Nations 
Conference on Environment and Devel-
opment held in Rio de Janeiro, Brazil, 
otherwise known as the Earth Summit. 

The Kerry-Jeffords Resolution also 
urges the United States to take its sus-
tainable development commitments 
further through the full implementa-
tion of ratified treaties such as the 
United Nations Framework Convention 
on Climate Change and the United Na-
tions Convention to Combat 
Desertification, two treaties of great 
importance to me. Implementation of 
these and other treaties should include 
commitment to real targets and time-
tables. At a recent joint hearing be-
tween the Environment and Public 
Works and Foreign Relations Commit-
tees, we learned that the United States 
has not maintained the spirit or the 
letter of its commitment under the 
Framework Convention. Other provi-
sions in the Resolution call on the 
United States to be actively engaged in 
international negotiations that address 
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the protection of oceans and fresh-
water, combating deforestation, preser-
vation of biological diversity, increas-
ing the use of renewable energy 
sources, and reducing the use of per-
sistent toxic pollutants. 

The Resolution makes it clear that 
Presidential leadership of the United 
States delegation at the WSSD would 
send a strong signal of our Nation’s 
support for the goals of sustainable de-
velopment. President Bush’s participa-
tion at Johannesburg would help re-
build alliances weakened by the Ad-
ministration’s diminished involvement 
in international climate change nego-
tiations. His participation would also 
strengthen relationships that are be-
coming increasingly important in a 
world where any nation can face seri-
ous threats to its national security and 
its environmental and human security. 
This Summit is an important oppor-
tunity to demonstrate that we will not 
act unilaterally when our actions can 
permanently and negatively affect the 
global commons.

f 

SENATE CONCURRENT RESOLU-
TION 133—EXPRESSING THE 
SENSE OF CONGRESS THAT THE 
UNITED STATES SHOULD NOT 
USE FORCE AGAINST IRAQ, OUT-
SIDE OF THE EXISTING RULES 
OF ENGAGEMENT, WITHOUT SPE-
CIFIC STATUTORY AUTHORIZA-
TION OR A DECLARATION OF 
WAR UNDER ARTICLE I, SECTION 
8, CLAUSE 11 OF THE CONSTITU-
TION OF THE UNITED STATES 
Mrs. FEINSTEIN (for herself and Mr. 

LEAHY) submitted the following con-
current resolution; which was referred 
to the Committee on Foreign Rela-
tions:

Expressing the sense of Congress that the 
United States should not use force against 
Iraq, outside of the existing Rules of Engage-
ment, without specific statutory authoriza-
tion or a declaration of war under Article I, 
Section 8, Clause 11 of the Constitution of 
the United States.

Whereas, in accordance with United Na-
tions Security Council Resolution 687 (1991), 
Iraq—

(1) agreed to destroy, remove, or render 
harmless all chemical and biological weap-
ons and stocks of agents and all related sub-
systems and components and all research, 
development, support, and manufacturing fa-
cilities related thereto; 

(2) agreed to destroy, remove, or render 
harmless all ballistic missiles with a range 
greater than 150 kilometers, and related 
major parts and production facilities; 

(3) agreed not to acquire or develop any nu-
clear weapons, nuclear-weapons-usable mate-
rial, nuclear-related subsystems or compo-
nents, or nuclear-related research, develop-
ment, support, or manufacturing facilities; 
and 

(4) agreed to permit immediate on-site in-
spection of Iraq’s biological, chemical, and 
missile capabilities, and assist the Inter-
national Atomic Energy Agency in carrying 
out the destruction, removal, or rendering 
harmless of all nuclear-related items and in 
developing a plan for ongoing monitoring 
and verification of Iraq’s compliance; 

Whereas the regime of Saddam Hussein 
consistently refused to comply with United 

Nations Special Commission weapons inspec-
tors in Iraq between 1991 and 1998 by denying 
them access to crucial sites and documents; 

Whereas on October 31, 1998, Iraq banned 
the United Nations weapons inspectors de-
spite its agreement and obligation to comply 
with United Nations Security Council Reso-
lution 687 (1991); 

Whereas Congress declared in Public Law 
105–235 that ‘‘the Government of Iraq is in 
material and unacceptable breach of its 
international obligations, and therefore the 
President is urged to take appropriate ac-
tion, in accordance with the Constitution 
and relevant laws of the United States, to 
bring Iraq into compliance with its inter-
national obligations’’; 

Whereas, in his State of the Union Address 
on January 29, 2002, the President of the 
United States stated that the ‘‘Iraqi regime 
has plotted to develop anthrax, and nerve 
gas, and nuclear weapons for over a decade’’; 

Whereas it is believed that Iraq continues 
in its efforts to develop weapons of mass de-
struction, in violation of United Nations Se-
curity Council Resolution 687 (1991) and sub-
sequent resolutions, and that the regime of 
Saddam Hussein has used weapons of mass 
destruction against its own people; 

Whereas the development of weapons of 
mass destruction by Iraq is a threat to the 
United States, and its friends and allies in 
the Middle East; 

Whereas Public Law 107–40 authorizes the 
President to use United States Armed Forces 
against ‘‘those nations, organizations or per-
sons he determines planned, authorized, 
committed, or aided the terrorist attacks 
that occurred on September 11, 2001, or har-
bored such organizations or persons in order 
to prevent any future acts on international 
terrorism against the United States by such 
nations, organizations, or persons’’; 

Whereas no such evidence has been forth-
coming linking Iraq to the September 11, 
2001 attacks; and 

Whereas Article I, Section 8, Clause 11 of 
the Constitution of the United States confers 
upon Congress the sole power to declare war: 
Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That (a) it is the 
sense of Congress that—

(1) the United States and the United Na-
tions Security Council should insist on a 
complete program of inspection and moni-
toring to prevent the development of weap-
ons of mass destruction in Iraq; 

(2) Iraq should allow the United Nations 
weapons inspectors ‘‘immediate, uncondi-
tional, and unrestricted access to any and all 
areas, facilities, equipment, records and 
means of transportation which they wish to 
inspect’’ as required by United Nations Secu-
rity Council Resolution 707 of August 15, 
1991, and United Nations Security Council 
Resolution 1284 of December 17, 1999; and 

(3) the United States should not use force 
against Iraq without specific statutory au-
thorization or a declaration of war under Ar-
ticle I, Section 8, Clause 11 of the Constitu-
tion of the United States, except as provided 
in subsection (b). 

(b) Subsection (a)(3) does not apply to any 
use of force in compliance with the existing 
Rules of Engagement (ROE) used by coali-
tion forces to exercise the right of self-de-
fense or under the National Security Act of 
1947. 

Mrs. FEINSTEIN. Mr. President, on 
behalf of Senator LEAHY and myself, I 
rise today to submit a concurrent reso-
lution. This resolution is aimed to deal 
with a great deal of the speculation we 
read about in the public press as to 
whether there is an intent of the ad-

ministration for use of force against 
Iraq. 

We all know that use of force re-
quires a specific statutory authoriza-
tion or declaration of war under article 
I, section 8, clause 11 of the Constitu-
tion of the United States. I believe the 
issue is not a question of whether or 
not Iraq is a rogue state. It is. It is also 
not a question of whether Saddam Hus-
sein is a brutal dictator. He is. 

The question, however, is what is the 
best policy for the United States and 
how to address these issues, and if we 
are to use force, that we do so only 
after full debate and consideration of 
all of the options and with a united 
Government and with the specific stat-
utory authorization of the Congress. 

Under the Constitution, only the 
Congress can declare war, and I offer 
this resolution because of the growing 
sense, both within the United States 
and abroad, that the Bush administra-
tion is poised to launch a major mili-
tary offensive against the Nation of 
Iraq. 

Thus far, the administration has sub-
mitted no evidence of any Iraqi connec-
tion to 9/11 to this Congress, and the 
resolution authorizing the use of force 
against al-Qaida is specifically worded 
so that hard evidence of such a connec-
tion is needed to justify military ac-
tion. 

Conclusive proof that Saddam Hus-
sein is, indeed, harboring weapons of 
mass destruction, that he is providing 
shelter for al-Qaida terrorist cells, or 
that he is in any way linked to the at-
tacks of September 11 would quickly 
galvanize support for military action. 
As of now, however, no such evidence 
has been substantiated. 

At this time, moreover, I know of no 
formal support for a full-scale military 
action from any other nation. I know 
of no formal grant to fly over or land-
ing rights which would be granted by 
any nation in connection with any in-
vasion plan. 

As far as I know at this point, the 
United States would be alone, unilater-
ally taking action. To take action 
without support from our allies or the 
United Nations would clearly identify 
the United States as an aggressor and 
may well prompt a series of potentially 
catastrophic actions. 

Both Turkey and Jordan, two of our 
most loyal and longstanding allies in 
the region, have been open about their 
concern about United States unilateral 
action at this time, making clear their 
opposition. They have also pinpointed 
that the present crisis between the 
Israelis and the Palestinians should be 
the world’s primary focus in the Middle 
East. 

Until the Israeli-Palestinian conflict 
is stabilized, until more than a sem-
blance of security and stability has re-
turned to Israel and Palestine, a mas-
sive invasion against Iraq could expose 
the Israeli people to possible missile 
strikes from Baghdad. 

We should also remain focused and 
stay the course in our war on terror. 
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The government of Hamid Karzai in Af-
ghanistan is increasingly unstable. 
There are serious questions and con-
cerns about security throughout Af-
ghanistan. The warlords are restless 
and asserting power, and previously 
dissipated Taliban elements are return-
ing to Afghanistan. The situation re-
mains volatile. 

The stabilization of Afghanistan, its 
successful transition to a democratic 
government, and its restoration of its 
war-torn economy should remain a top 
priority for all of us. I believe it would 
be a tragic mistake if the United 
States turns its attention and effort 
from Afghanistan before the new Af-
ghan Government is stabilized and se-
curity in the country is improved. 

I, for one, strongly believe that Iraq 
should promptly agree to the return of 
the United Nations weapons inspectors 
it expelled in 1998. If the government of 
Saddam Hussein has nothing to hide, 
something it continues to claim, then 
now is the time to prove it to the en-
tire world. 

Iraq’s refusal to cooperate is tacit ad-
mission of deception and of the pursuit 
and stockpiling of chemical, biological, 
and, yes, admission that the rumors of 
his pressing ahead to develop nuclear 
warheads are, in fact, true. 

Last week, at a meeting in Vienna, 
United Nations Secretary General Kofi 
Annan told an Iraqi delegation in no 
uncertain terms that the Iraqi Govern-
ment must allow U.N. inspectors back 
in or there was no point to continue 
discussions and negotiations.

There was no response from the Iraqi 
delegation, who simply left Vienna and 
returned to Baghdad. I understand that 
Saddam Hussein is a brutal dictator 
who during a 34-year reign of terror has 
systematically eliminated all internal 
opposition, even including members of 
his own family. He has ruthlessly per-
secuted Iraq’s Kurdish minority. He 
has used chemical weapons against the 
Kurds and his own people. He has initi-
ated a decade-long war against Iran, at 
the cost of nearly 2 million casualties. 
He has financially supported Pales-
tinian terrorists and he has invaded 
Kuwait, prompting the United States 
to launch Operation Desert Storm. 

In the history of our Nation, we have 
never attacked another country, except 
in response to an attack on our own 
shores, our people or our national in-
terests. Until and unless the adminis-
tration is prepared to come forward to 
offer its rationale, to submit its evi-
dence to the American people, and to 
allow Congress to vote to authorize the 
use of force, an attack on Iraq, I be-
lieve, is both unwise and ill timed. 

Unwise because it would certainly 
encourage an unprecedented response 
by Saddam Hussein, most likely tar-
geted against Israel. Unwise because 
until the administration has thought 
through the who, the what, and the 
how of the regime that will take power 
in Iraq after Saddam Hussein is dis-
posed of, any military action may well 
have unintended and undesirable con-
sequences. 

One cannot overemphasize how im-
portant the nature of the next Iraqi re-
gime is to the future of the Middle 
East. It will require that the United 
States engage in nation building, some-
thing this administration has been re-
luctant to do. Call it what you will, but 
in the wake of toppling Saddam Hus-
sein our commitment to Iraq must not 
be brief or perfunctory. This, I believe, 
is ill timed because of the unfinished 
business in Afghanistan, the con-
tinuing threat of al-Qaida, and the fact 
that at least two-thirds of the al-Qaida 
leadership, including Osama bin Laden, 
remain at large. 

The war against terror has not yet 
been won. We should stay the course. 
So before rushing precipitously forward 
in an attack on Iraq, I urge the Bush 
administration to work with allies and 
the United Nations to develop a multi-
lateral approach to compel Iraq to live 
up to its obligations under Security 
Council Resolution 687. 

Should Iraq be unwilling to live up to 
its obligations and the President deter-
mines that there is just cause for mili-
tary action against Iraq, I urge him to 
come before this Congress, to come be-
fore the American people, to make his 
case and let us in turn discharge our 
constitutional duty to debate and vote 
on the authorization of the use of 
force. The many thousands of our sons 
and daughters who will bear the brunt 
of such an operation, some of whom 
will surely pay the highest price, de-
serve no less. 

I ask unanimous consent that the 
concurrent resolution be printed in the 
RECORD.

f 

AMENDMENTS SUBMITTED AND 
PROPOSED 

SA 4327. Mr. WELLSTONE submitted an 
amendment intended to be proposed by him 
to the bill S. 812, to amend the Federal Food, 
Drug, and Cosmetic Act to provide greater 
access to affordable pharmaceuticals; which 
was ordered to lie on the table. 

SA 4328. Mr. BINGAMAN submitted an 
amendment intended to be proposed by him 
to the bill S. 812, supra; which was ordered to 
lie on the table. 

SA 4329. Mr. DURBIN (for himself, Mr. 
DEWINE, Mr. DORGAN, Mr. LEVIN, and Mr. 
JOHNSON) submitted an amendment intended 
to be proposed by him to the bill S. 812, 
supra; which was ordered to lie on the table. 

SA 4330. Mr. ENZI submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, supra; which was ordered to lie on 
the table. 

SA 4331. Mr. ENZI submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, supra; which was ordered to lie on 
the table. 

SA 4332. Mr. ENZI submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, supra; which was ordered to lie on 
the table. 

SA 4333. Mr. ENZI submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, supra; which was ordered to lie on 
the table. 

SA 4334. Mr. NICKLES submitted an 
amendment intended to be proposed by him 
to the bill S. 812, supra; which was ordered to 
lie on the table. 

SA 4335. Mr. NICKLES submitted an 
amendment intended to be proposed to 

amendment SA 4299 proposed by Mr. REID 
(for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. STABENOW, 
Ms. COLLINS, Mr. LEVIN, Mr. JOHNSON, Mr. 
MILLER, Mr. DURBIN, Mr. FEINGOLD, and Mr. 
HARKIN)) to the bill (S. 812) supra; which was 
ordered to lie on the table. 

SA 4336. Mr. NICKLES submitted an 
amendment intended to be proposed by him 
to the bill S. 812, supra; which was ordered to 
lie on the table. 

SA 4337. Mr. NICKLES submitted an 
amendment intended to be proposed to 
amendment SA 4299 proposed by Mr. REID 
(for Mr. DORGAN (for himself, Mr. 
WELLSTONE, MR. JEFFORDS, Ms. STABENOW, 
Ms. COLLINS, Mr. LEVIN, Mr. JOHNSON, Mr. 
MILLER, Mr. DURBIN, Mr. FEINGOLD, and Mr. 
HARKIN)) to the bill (S. 812) supra; which was 
ordered to lie on the table. 

SA 4338. Mr. NICKLES submitted an 
amendment intended to be proposed by him 
to the bill S. 812, supra; which was ordered to 
lie on the table. 

SA 4339. Mr. NICKLES submitted an 
amendment intended to be proposed to 
amendment SA 4299 proposed by Mr. REID 
(for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. STABENOW, 
Ms. COLLINS, Mr. LEVIN, Mr. JOHNSON, Mr. 
MILLER, Mr. DURBIN, Mr. FEINGOLD, and Mr. 
HARKIN)) to the bill (S. 812) supra; which was 
ordered to lie on the table. 

SA 4340. Mr. LEAHY submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, supra; which was ordered to lie on 
the table. 

SA 4341. Mr. DAYTON submitted an 
amendment intended to be proposed by him 
to the bill S. 812, supra; which was ordered to 
lie on the table. 

SA 4342. Mr. FRIST submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, supra; which was ordered to lie on 
the table. 

SA 4343. Mr. FRIST submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, supra; which was ordered to lie on 
the table. 

SA 4344. Mr. FRIST submitted an amend-
ment intended to be proposed to amendment 
SA 4299 proposed by Mr. REID (for Mr. DOR-
GAN (for himself, Mr. WELLSTONE, Mr. JEF-
FORDS, Ms. STABENOW, Ms. COLLINS, Mr. 
LEVIN, Mr. JOHNSON, Mr. MILLER, Mr. DUR-
BIN, Mr. FEINGOLD, and Mr. HARKIN)) to the 
bill (S. 812) supra; which was ordered to lie 
on the table. 

SA 4345. Mr. GRAHAM (for himself, Mr. 
SMITH of Oregon, Mr. MILLER, Mrs. LINCOLN, 
Mr. BINGAMAN, Mr. KENNEDY, and Ms. 
STABENOW) proposed an amendment to 
amendment SA 4299 proposed by Mr. REID 
(for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. STABENOW, 
Ms. COLLINS, Mr. LEVIN, Mr. JOHNSON, Mr. 
MILLER, Mr. DURBIN, Mr. FEINGOLD, and Mr. 
HARKIN)) to the bill (S. 812) supra. 

SA 4346. Ms. LANDRIEU submitted an 
amendment intended to be proposed by her 
to the bill H.R. 5010, making appropriations 
for the Department of Defense for the fiscal 
year ending September 30, 2003, and for other 
purposes; which was ordered to lie on the 
table. 

SA 4347. Ms. LANDRIEU submitted an 
amendment intended to be proposed by her 
to the bill H.R. 5010, supra; which was or-
dered to lie on the table. 

SA 4348. Ms. LANDRIEU submitted an 
amendment intended to be proposed by her 
to the bill H.R. 5010, supra; which was or-
dered to lie on the table. 

SA 4349. Mr. HUTCHINSON submitted an 
amendment intended to be proposed to 
amendment SA 4345 proposed by Mr. GRAHAM 
(for himself, Mr. SMITH of Oregon, Mr. MIL-
LER, Mrs. LINCOLN, Mr. BINGAMAN, Mr. KEN-
NEDY, and Ms. STABENOW) to the amendment 
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SA 4299 proposed by Mr. REID (for Mr. DOR-
GAN (for himself, Mr. WELLSTONE, Mr. JEF-
FORDS, Ms. STABENOW, Ms. COLLINS, Mr. 
LEVIN, Mr. JOHNSON, Mr. MILLER, Mr. DUR-
BIN, Mr. FEINGOLD, and Mr. HARKIN)) to the 
bill (S. 812) to amend the Federal Food, 
Drug, and Cosmetic Act to provide greater 
access to affordable pharmaceuticals; which 
was ordered to lie on the table.

f 

TEXT OF AMENDMENTS 

SA 4327. Mr. WELLSTONE submitted 
an amendment intended to be proposed 
by him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing: 
SEC. ll. STATE PRESCRIPTION DRUG DIS-

COUNT. 
(a) FINDINGS.—Congress makes the fol-

lowing findings: 
(1) More than 70,000,000 Americans, includ-

ing more than 18,000,000 Medicare bene-
ficiaries, are uninsured or underinsured for 
prescription drug coverage. 

(2) High prescription drug prices are deny-
ing uninsured and underinsured Americans 
access to medically necessary care, thereby 
threatening their health and safety. Many of 
these Americans require repeated doctor or 
medical clinic appointments, becoming sick-
er because they cannot afford to take the 
drugs prescribed for them. Many are admit-
ted to or treated at hospitals because they 
cannot afford the drugs prescribed for them 
that could have prevented the need for hos-
pitalization. Many enter expensive institu-
tional care settings because they cannot af-
ford the prescription drugs that could have 
supported them outside of an institution. In 
each of these circumstances, uninsured and 
underinsured residents too often become 
medicaid recipients because of their inabil-
ity to afford prescription drugs. 

(3) Pursuant to the Social Security Act, 
State medicaid programs receive discounts 
in the form of rebates for outpatient pre-
scription drugs. On average, these rebates 
provide discounts of more than 40 percent off 
retail prices. 

(4) In 49 States, individual Americans do 
not have access to medicaid rebates. But in 
1 State, since June 1, 2001, over 100,000 Amer-
icans have received discounts from those re-
bates through the ‘‘Healthy Maine’’ pro-
gram. This program, established as a dem-
onstration project pursuant to a waiver from 
the Secretary of Health and Human Services 
has proven to work. Americans need that 
program replicated in every State, imme-
diately. 

(5) The Federal and State governments are 
the only agents that, as a practical matter, 
can play an effective role as a market partic-
ipant on behalf of Americans who are unin-
sured or underinsured. 

(b) STATE PRESCRIPTION DISCOUNT PRO-
GRAM.—

(1) IN GENERAL.—Section 1927(a) of the So-
cial Security Act (42 U.S.C. 1396r–8(a)) is 
amended by adding at the end the following: 

‘‘(7) REQUIREMENTS RELATING TO AGREE-
MENTS FOR DRUGS PROCURED BY INDIVIDUALS 
THROUGH STATE PRESCRIPTION DRUG DISCOUNT 
PROGRAMS.—

‘‘(A) IN GENERAL.—A manufacturer meets 
the requirements of this paragraph if the 
manufacturer enters into an agreement with 
the State to make rebate payments for drugs 
covered by a State prescription drug dis-
count program in the same amounts as are 
paid by the manufacturer to the State for 

such drugs under a rebate agreement de-
scribed in subsection (b). 

‘‘(B) STATE PRESCRIPTION DRUG DISCOUNT 
PROGRAM DEFINED.—

‘‘(i) IN GENERAL.—In this paragraph, the 
term ‘State prescription drug discount pro-
gram’ means a State program under which, 
with respect to a rebate period, not less than 
the amount equal to 95 percent of all the re-
bates paid to the State under agreements en-
tered into under subparagraph (A) during 
such period is provided to eligible State resi-
dents in the form of discounted prices for the 
purchase of outpatient prescription drugs. 

‘‘(ii) ELIGIBLE STATE RESIDENT.—For pur-
poses of clause (i), the term ‘eligible State 
resident’ means an individual who is a State 
resident and—

‘‘(I) who is eligible for benefits under title 
XVIII; or 

‘‘(II) whose income does not exceed 300 per-
cent of the income official poverty line (as 
defined by the Office of Management and 
Budget, and revised annually in accordance 
with section 673(2) of the Omnibus Budget 
Reconciliation Act of 1981) applicable to a 
family of the size involved. 

‘‘(iii) ADDITIONAL SUBSIDIES.—Nothing in 
this subparagraph shall be construed as—

‘‘(I) requiring a State to expend State 
funds to carry out a State prescription drug 
discount program; or 

‘‘(II) prohibiting a State from electing to 
contribute State funds to a State prescrip-
tion drug discount program to provide great-
er subsidies to eligible State residents for 
outpatient prescription drugs covered under 
the program. 

‘‘(C) NO OFFSET AGAINST MEDICAL ASSIST-
ANCE.—Amounts received by a State under 
an agreement entered into under subpara-
graph (A) in any quarter shall not be consid-
ered to be a reduction in the amount ex-
pended under the State plan in the quarter 
for medical assistance for purposes of section 
1903(a)(1).’’. 

(2) CONFORMING AMENDMENT.—The first 
sentence of section 1927(a)(1) of the Social 
Security Act (42 U.S.C. 1396r–8(a)(1)) is 
amended, by striking ‘‘and paragraph (6)’’ 
and inserting ‘‘, paragraph (6), and paragraph 
(7)’’. 

(c) ENHANCED REBATES FOR STATE MED-
ICAID PROGRAMS.—Section 1927(b)(1)(B) of the 
Social Security Act (42 U.S.C. 1396r–8(b)(1)(B) 
is amended—

(1) by striking ‘‘Amounts’’ and inserting 
the following: 

‘‘(i) IN GENERAL.—Except as provided in 
clause (ii) and subsection (a)(7)(C), 
amounts’’; and 

(2) by adding at the end the following: 
‘‘(ii) ENHANCED REBATE.—In the case of a 

State that has a State prescription drug dis-
count program described in subsection (a)(7) 
and that has entered into a rebate agreement 
described in paragraph (1) or (4) of subsection 
(a) that provides a greater rebate for a cov-
ered outpatient drug than the rebate that 
would be paid for the covered outpatient 
drug under subsection (c), then, notwith-
standing clause (i), only the amount equal to 
1⁄2 of the difference between the amount re-
ceived by the State in any quarter under 
such a rebate agreement and the amount of 
the rebate that would be paid under sub-
section (c) for such covered outpatient drug 
shall be considered to be a reduction in the 
amount expended under the State plan in the 
quarter for medical assistance for purposes 
of section 1903(a)(1).’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section take effect on January 
1, 2004.

SA 4328. Mr. BINGAMAN submitted 
an amendment intended to be proposed 
by him to the bill S. 812, to amend the 

Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the end, add the following: 
SEC. ll. CLARIFICATION OF INCLUSION OF IN-

PATIENT DRUG PRICES CHARGED 
TO CERTAIN PUBLIC HOSPITALS IN 
THE BEST PRICE EXEMPTIONS ES-
TABLISHED FOR PURPOSES OF THE 
MEDICAID DRUG REBATE PROGRAM. 

Section 1927(c)(1)(C)(ii) of the Social Secu-
rity Act (42 U.S.C. 1396r–8(c)(1)(C)(ii)) is 
amended—

(1) in subclause (II), by striking ‘‘and’’ at 
the end; 

(2) in subclause (Ill), by striking the period 
and inserting ‘‘; and’’; and 

(3) by adding at the end the following: 
‘‘(IV) with respect to a covered entity de-

scribed in section 340B(a)(4)(L) of the Public 
Health Service Act, shall, in addition to any 
prices excluded under clause (i)(I), exclude 
any price charged on or after the date of en-
actment of this subparagraph, for any drug, 
biological product, or insulin provided as 
part of, or as incident to and in the same set-
ting as, inpatient hospital services (and for 
which payment may be made under this title 
as part of payment for and not as direct re-
imbursement for the drug).’’.

SA 4329. Mr. DURBIN (for himself, 
Mr. DEWINE, Mr. DORGAN, Mr. LEVIN, 
and Mr. JOHNSON) submitted an amend-
ment intended to be proposed by him 
to the bill S. 812, to amend the Federal 
Food, Drug, and Cosmetic Act to pro-
vide greater access to affordable phar-
maceuticals; which was ordered to lie 
on the table; as follows:

At the end, add the following: 
SEC. ll. COMPREHENSIVE COVERAGE OF IM-

MUNOSUPPRESSIVE DRUGS UNDER 
THE MEDICARE PROGRAM. 

(a) IN GENERAL.—Section 1861(s)(2)(J) of 
the Social Security Act (42 U.S.C. 
1395x(s)(2)(J)), as amended by section 113(a) 
of the Medicare, Medicaid, and SCHIP Bene-
fits Improvement and Protection Act of 2000 
(114 Stat. 2763A–473), as enacted into law by 
section 1(a)(6) of Public Law 106–554, is 
amended by striking ‘‘, to an individual who 
receives’’ and all that follows before the 
semicolon at the end and inserting ‘‘to an in-
dividual who has received an organ trans-
plant’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to drugs 
furnished on or after the date of enactment 
of this Act. 
SEC. ll. PROVISION OF APPROPRIATE COV-

ERAGE OF IMMUNOSUPPRESSIVE 
DRUGS UNDER THE MEDICARE PRO-
GRAM FOR ORGAN TRANSPLANT RE-
CIPIENTS. 

(a) CONTINUED ENTITLEMENT TO IMMUNO-
SUPPRESSIVE DRUGS.—

(1) KIDNEY TRANSPLANT RECIPIENTS.—Sec-
tion 226A(b)(2) of the Social Security Act (42 
U.S.C. 426–1(b)(2)) is amended by inserting 
‘‘(except for coverage of immunosuppressive 
drugs under section 1861(s)(2)(J))’’ after 
‘‘shall end’’. 

(2) OTHER TRANSPLANT RECIPIENTS.—The 
flush matter following paragraph (2)(C)(ii)(II) 
of section 226(b) of the Social Security Act 
(42 U.S.C. 426(b)) is amended by striking ‘‘of 
this subsection)’’ and inserting ‘‘of this sub-
section and except for coverage of immuno-
suppressive drugs under section 
1861(s)(2)(J))’’. 

(3) APPLICATION.—Section 1836 of the Social 
Security Act (42 U.S.C. 1395o) is amended—

(A) by striking ‘‘Every individual who’’ 
and inserting ‘‘(a) IN GENERAL.—Every indi-
vidual who’’; and 
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(B) by adding at the end the following new 

subsection: 
‘‘(b) SPECIAL RULES APPLICABLE TO INDIVID-

UALS ONLY ELIGIBLE FOR COVERAGE OF IM-
MUNOSUPPRESSIVE DRUGS.—

‘‘(1) IN GENERAL.—In the case of an indi-
vidual whose eligibility for benefits under 
this title has ended except for the coverage 
of immunosuppressive drugs by reason of 
section 226(b) or 226A(b)(2), the following 
rules shall apply: 

‘‘(A) The individual shall be deemed to be 
enrolled under this part for purposes of re-
ceiving coverage of such drugs. 

‘‘(B) The individual shall be responsible for 
the full amount of the premium under sec-
tion 1839 in order to receive such coverage. 

‘‘(C) The provision of such drugs shall be 
subject to the application of—

‘‘(i) the deductible under section 1833(b); 
and 

‘‘(ii) the coinsurance amount applicable for 
such drugs (as determined under this part). 

‘‘(D) If the individual is an inpatient of a 
hospital or other entity, the individual is en-
titled to receive coverage of such drugs 
under this part. 

‘‘(2) ESTABLISHMENT OF PROCEDURES IN 
ORDER TO IMPLEMENT COVERAGE.—The Sec-
retary shall establish procedures for—

‘‘(A) identifying beneficiaries that are en-
titled to coverage of immunosuppressive 
drugs by reason of section 226(b) or 
226A(b)(2); and 

‘‘(B) distinguishing such beneficiaries from 
beneficiaries that are enrolled under this 
part for the complete package of benefits 
under this part.’’.

(4) TECHNICAL AMENDMENT.—Subsection (c) 
of section 226A of the Social Security Act (42 
U.S.C. 426–1), as added by section 
201(a)(3)(D)(ii) of the Social Security Inde-
pendence and Program Improvements Act of 
1994 (Public Law 103–296; 108 Stat. 1497), is re-
designated as subsection (d). 

(b) EXTENSION OF SECONDARY PAYER RE-
QUIREMENTS FOR ESRD BENEFICIARIES.—Sec-
tion 1862(b)(1)(C) of the Social Security Act 
(42 U.S.C. 1395y(b)(1)(C)) is amended by add-
ing at the end the following new sentence: 
‘‘With regard to immunosuppressive drugs 
furnished on or after the date of enactment 
of this sentence, this subparagraph shall be 
applied without regard to any time limita-
tion.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to drugs 
furnished on or after the date of enactment 
of this Act. 
SEC. ll. PLANS REQUIRED TO MAINTAIN COV-

ERAGE OF IMMUNOSUPPRESSIVE 
DRUGS. 

(a) APPLICATION TO CERTAIN HEALTH INSUR-
ANCE COVERAGE.—

(1) IN GENERAL.—Subpart 2 of part A of 
title XXVII of the Public Health Service Act 
(42 U.S.C. 300gg–4 et seq.) is amended by add-
ing at the end the following: 
‘‘SEC. 2707. COVERAGE OF IMMUNOSUPPRESSIVE 

DRUGS. 
‘‘A group health plan (and a health insur-

ance issuer offering health insurance cov-
erage in connection with a group health 
plan) shall provide coverage of immuno-
suppressive drugs that is at least as com-
prehensive as the coverage provided by such 
plan or issuer on the day before the date of 
enactment of this section, and such require-
ment shall be deemed to be incorporated into 
this section.’’. 

(2) CONFORMING AMENDMENT.—Section 
2721(b)(2)(A) of the Public Health Service Act 
(42 U.S.C. 300gg–21(b)(2)(A)) is amended by in-
serting ‘‘(other than section 2707)’’ after ‘‘re-
quirements of such subparts’’. 

(b) APPLICATION TO GROUP HEALTH PLANS 
AND GROUP HEALTH INSURANCE COVERAGE 
UNDER THE EMPLOYEE RETIREMENT INCOME 
SECURITY ACT OF 1974.—

(1) IN GENERAL.—Subpart B of part 7 of sub-
title B of title I of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1185 et 
seq.) is amended by adding at the end the fol-
lowing new section: 
‘‘SEC. 714. COVERAGE OF IMMUNOSUPPRESSIVE 

DRUGS. 
‘‘A group health plan (and a health insur-

ance issuer offering health insurance cov-
erage in connection with a group health 
plan) shall provide coverage of immuno-
suppressive drugs that is at least as com-
prehensive as the coverage provided by such 
plan or issuer on the day before the date of 
enactment of this sentence, and such re-
quirement shall be deemed to be incor-
porated into this section.’’. 

(2) CONFORMING AMENDMENTS.—
(A) Section 732(a) of the Employee Retire-

ment Income Security Act of 1974 (29 U.S.C. 
1185(a)) is amended by striking ‘‘section 711’’ 
and inserting ‘‘sections 711 and 714’’. 

(B) The table of contents in section 1 of the 
Employee Retirement Income Security Act 
of 1974 is amended by inserting after the 
item relating to section 713 the following 
new item:
‘‘Sec. 714. Coverage of immunosuppressive 

drugs.’’.
(c) APPLICATION TO GROUP HEALTH PLANS 

UNDER THE INTERNAL REVENUE CODE OF 
1986.—Subchapter B of chapter 100 of the In-
ternal Revenue Code of 1986 is amended—

(1) in the table of sections, by inserting 
after the item relating to section 9812 the 
following new item:

‘‘Sec. 9813. Coverage of immunosuppressive 
drugs.’’;

and 
(2) by inserting after section 9812 the fol-

lowing: 
‘‘SEC. 9813. COVERAGE OF IMMUNOSUPPRESSIVE 

DRUGS. 
‘‘A group health plan shall provide cov-

erage of immunosuppressive drugs that is at 
least as comprehensive as the coverage pro-
vided by such plan on the day before the date 
of enactment of this sentence, and such re-
quirement shall be deemed to be incor-
porated into this section.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to plan 
years beginning on or after January 1, 2003.

SA 4330. Mr. ENZI submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

Beginning on page 27, strike line 15 and all 
that follows through page 28, line 18 and in-
sert the following: 

‘‘(E) NO CLAIM FOR PATENT INFRINGEMENT.—
An owner of a patent with respect to’’.

SA 4331. Mr. ENZI submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

Beginning on page 27, strike line 15 and all 
that follows through page 28, line 16, and in-
sert the following: 

‘‘(E) CORRECTION OR DELETION OF PATENT IN-
FORMATION.—

‘‘(i) IN GENERAL.—A person that has filed 
an application under subsection (b)(2) or (j) 
for a drug may submit to arbitration a claim 
to require the holder of the application to 
amend the application—

‘‘(I) to correct patent information filed 
under subparagraph (A); or 

‘‘(II) to delete the patent information in its 
entirety for the reason that— 

‘‘(aa) the patent does not claim the drug 
for which the application was approved; or 

‘‘(bb) the patent does not claim an ap-
proved method of using the drug. 

‘‘(ii) AMERICAN ARBITRATION ASSOCIATION.—
Arbitration under clause (i) shall be adminis-
tered by the American Arbitration Associa-
tion, in accordance with the Commercial Ar-
bitration Rules. 

‘‘(iii) DECISION.—
‘‘(I) TIMING.—Not later than 180 days after 

the date on which an arbitrator receives a 
written request for arbitration under this 
subparagraph, the arbitrator shall render a 
decision with respect to the claim. 

‘‘(II) LIMITATION.—In rendering a decision 
under subclause (I), the arbitrator shall 
not—

‘‘(aa) order the correction of patent infor-
mation filed under subparagraph (B); or 

‘‘(bb) award monetary damages. 
‘‘(III) BINDING EFFECT.—A decision ren-

dered under subclause (I)— 
‘‘(aa) shall be final and binding; and 
‘‘(bb) may be entered in any court having 

jurisdiction over the claim.

SA 4332. Mr. ENZI submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

Beginning on page 28, strike line 17 and all 
that follows through page 39, line 18, and in-
sert the following: 

(2) TRANSITION PROVISION.—Each holder of 
an application for approval of a new drug 
under section 505(b) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 355(b)) 
that has been approved before the date of en-
actment of this Act shall amend the applica-
tion to include the patent information re-
quired under the amendment made by para-
graph (1) not later than the date that is 30 
days after the date of enactment of this Act 
(unless the Secretary of Health and Human 
Services extends the date because of extraor-
dinary or unusual circumstances). 

(b) FILING WITH AN APPLICATION.—Section 
505 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 355) is amended—

(1) in subsection (b)(2)—
(A) in subparagraph (A), by striking ‘‘and’’ 

at the end; 
(B) in subparagraph (B), by striking the pe-

riod at the end and inserting ‘‘; and’’; and 
(C) by adding at the end the following: 
‘‘(C) with respect to a patent that claims 

both the drug and a method of using the drug 
or claims more than 1 method of using the 
drug for which the application is filed—

‘‘(i) a certification under subparagraph 
(A)(iv) on a claim-by-claim basis; and 

‘‘(ii) a statement under subparagraph (B) 
regarding the method of use claim.’’; and 

(2) in subsection (j)(2)(A), by inserting 
after clause (viii) the following:
‘‘With respect to a patent that claims both 
the drug and a method of using the drug or 
claims more than 1 method of using the drug 
for which the application is filed, the appli-
cation shall contain a certification under 
clause (vii)(IV) on a claim-by-claim basis and 
a statement under clause (viii) regarding the 
method of use claim.’’. 
SEC. 4. LIMITATION OF 30-MONTH STAY TO CER-

TAIN PATENTS. 
(a) ABBREVIATED NEW DRUG APPLICA-

TIONS.—Section 505(j)(5) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 355(j)(5)) is 
amended—
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(1) in subparagraph (B)—
(A) in clause (iii)—
(i) by striking ‘‘(iii) If the applicant made 

a certification described in subclause (IV) of 
paragraph (2)(A)(vii),’’ and inserting the fol-
lowing: 

‘‘(iii) SUBCLAUSE (IV) CERTIFICATION WITH 
RESPECT TO CERTAIN PATENTS.—If the appli-
cant made a certification described in para-
graph (2)(A)(vii)(IV) with respect to a patent 
(other than a patent that claims a process 
for manufacturing the listed drug) for which 
patent information was filed with the Sec-
retary under subsection (c)(2)(A),’’; and 

(ii) by adding at the end the following: 
‘‘The 30-month period provided under the 
second sentence of this clause shall not 
apply to a certification under paragraph 
(2)(A)(vii)(IV) made with respect to a patent 
for which patent information was filed with 
the Secretary under subsection (c)(2)(B).’’; 

(B) by redesignating clause (iv) as clause 
(v); and 

(C) by inserting after clause (iii) the fol-
lowing: 

‘‘(iv) SUBCLAUSE (IV) CERTIFICATION WITH 
RESPECT TO OTHER PATENTS.—

‘‘(I) IN GENERAL.—If the applicant made a 
certification described in paragraph 
(2)(A)(vii)(IV) with respect to a patent not 
described in clause (iii) for which patent in-
formation was published by the Secretary 
under subsection (c)(2)(D), the approval shall 
be made effective on the date that is 45 days 
after the date on which the notice provided 
under paragraph (2)(B) was received, unless a 
civil action for infringement of the patent, 
accompanied by a motion for preliminary in-
junction to enjoin the applicant from engag-
ing in the commercial manufacture or sale of 
the drug, was filed on or before the date that 
is 45 days after the date on which the notice 
was received, in which case the approval 
shall be made effective— 

‘‘(aa) on the date of a court action declin-
ing to grant a preliminary injunction; or 

‘‘(bb) if the court has granted a prelimi-
nary injunction prohibiting the applicant 
from engaging in the commercial manufac-
ture or sale of the drug— 

‘‘(AA) on issuance by a court of a deter-
mination that the patent is invalid or is not 
infringed; 

‘‘(BB) on issuance by a court of an order 
revoking the preliminary injunction or per-
mitting the applicant to engage in the com-
mercial manufacture or sale of the drug; or 

‘‘(CC) on the date specified in a court order 
under section 271(e)(4)(A) of title 35, United 
States Code, if the court determines that the 
patent is infringed. 

‘‘(II) COOPERATION.—Each of the parties 
shall reasonably cooperate in expediting a 
civil action under subclause (I). 

‘‘(III) EXPEDITED NOTIFICATION.—If the no-
tice under paragraph (2)(B) contains an ad-
dress for the receipt of expedited notification 
of a civil action under subclause (I), the 
plaintiff shall, on the date on which the com-
plaint is filed, simultaneously cause a notifi-
cation of the civil action to be delivered to 
that address by the next business day.’’; and 

(2) by inserting after subparagraph (B) the 
following: 

‘‘(C) FAILURE TO BRING INFRINGEMENT AC-
TION.—If, in connection with an application 
under this subsection, the applicant provides 
an owner of a patent notice under paragraph 
(2)(B) with respect to the patent, and the 
owner of the patent fails to bring a civil ac-
tion against the applicant for infringement 
of the patent on or before the date that is 45 
days after the date on which the notice is re-
ceived, the owner of the patent shall be 
barred from bringing a civil action for in-
fringement of the patent against the appli-
cant with respect to the application.’’. 

(b) OTHER APPLICATIONS.—Section 505(c)) of 
the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 355(c)) (as amended by section 
9(a)(3)(A)(iii)) is amended—

(1) in paragraph (3)—
(A) in subparagraph (C)—
(i) by striking ‘‘(C) If the applicant made a 

certification described in clause (iv) of sub-
section (b)(2)(A),’’ and inserting the fol-
lowing: 

‘‘(C) CLAUSE (iv) CERTIFICATION WITH RE-
SPECT TO CERTAIN PATENTS.—If the applicant 
made a certification described in subsection 
(b)(2)(A)(iv) with respect to a patent (other 
than a patent that claims a process for man-
ufacturing the listed drug) for which patent 
information was filed with the Secretary 
under paragraph (2)(A),’’; and 

(ii) by adding at the end the following: 
‘‘The 30-month period provided under the 
second sentence of this subparagraph shall 
not apply to a certification under subsection 
(b)(2)(A)(iv) made with respect to a patent 
for which patent information was filed with 
the Secretary under paragraph (2)(B).’’; and 

(B) by inserting after subparagraph (C) the 
following: 

‘‘(D) CLAUSE (iv) CERTIFICATION WITH RE-
SPECT TO OTHER PATENTS.—

‘‘(i) IN GENERAL.—If the applicant made a 
certification described in subsection 
(b)(2)(A)(iv) with respect to a patent not de-
scribed in subparagraph (C) for which patent 
information was published by the Secretary 
under paragraph (2)(D), the approval shall be 
made effective on the date that is 45 days 
after the date on which the notice provided 
under subsection (b)(3) was received, unless a 
civil action for infringement of the patent, 
accompanied by a motion for preliminary in-
junction to enjoin the applicant from engag-
ing in the commercial manufacture or sale of 
the drug, was filed on or before the date that 
is 45 days after the date on which the notice 
was received, in which case the approval 
shall be made effective— 

‘‘(I) on the date of a court action declining 
to grant a preliminary injunction; or 

‘‘(II) if the court has granted a preliminary 
injunction prohibiting the applicant from 
engaging in the commercial manufacture or 
sale of the drug— 

‘‘(aa) on issuance by a court of a deter-
mination that the patent is invalid or is not 
infringed; 

‘‘(bb) on issuance by a court of an order re-
voking the preliminary injunction or permit-
ting the applicant to engage in the commer-
cial manufacture or sale of the drug; or 

‘‘(cc) on the date specified in a court order 
under section 271(e)(4)(A) of title 35, United 
States Code, if the court determines that the 
patent is infringed. 

‘‘(ii) COOPERATION.—Each of the parties 
shall reasonably cooperate in expediting a 
civil action under clause (i). 

‘‘(iii) EXPEDITED NOTIFICATION.—If the no-
tice under subsection (b)(3) contains an ad-
dress for the receipt of expedited notification 
of a civil action under clause (i), the plaintiff 
shall, on the date on which the complaint is 
filed, simultaneously cause a notification of 
the civil action to be delivered to that ad-
dress by the next business day.’’; and 

(2) by inserting after paragraph (3) the fol-
lowing: 

‘‘(4) FAILURE TO BRING INFRINGEMENT AC-
TION.—If, in connection with an application 
under subsection (b)(2), the applicant pro-
vides an owner of a patent notice under sub-
section (b)(3) with respect to the patent, and 
the owner of the patent fails to bring a civil 
action against the applicant for infringe-
ment of the patent on or before the date that 
is 45 days after the date on which the notice 
is received, the owner of the patent shall be 
barred from bringing a civil action for in-

fringement of the patent against the appli-
cant with respect to the application.’’.

SA 4333. Mr. ENZI submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

Beginning on page 31, strike line 12 and all 
that follows through page 40 and insert the 
following: 
SEC. 4. 30-MONTH STAY. 

(a) ABBREVIATED NEW DRUG APPLICA-
TIONS.—Section 505(j)(5) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 355(j)(5)) is 
amended—

(1) in subparagraph (B)(iii)—
(A) by striking ‘‘(iii) If the applicant’’ and 

inserting the following: 
‘‘(iii) SUBCLAUSE (IV) CERTIFICATION.—If the 

applicant’’; and 
(B) by adding at the end the following: 

‘‘The 30-month period provided under this 
clause shall not apply to a certification 
under paragraph (2)(A)(vii)(IV) made with re-
spect to a patent for which patent informa-
tion was filed with the Secretary after the 
filing of the application under this sub-
section that contains the certification.’’; and 

(2) by inserting after subparagraph (B) the 
following: 

‘‘(C) FAILURE TO BRING INFRINGEMENT AC-
TION.—If, in connection with an application 
under this subsection, the applicant provides 
an owner of a patent notice under paragraph 
(2)(B) with respect to the patent, and the 
owner of the patent fails to bring a civil ac-
tion against the applicant for infringement 
of the patent on or before the date that is 45 
days after the date on which the notice is re-
ceived, the owner of the patent shall be 
barred from bringing a civil action for in-
fringement of the patent in connection with 
the development, manufacture, use, offer to 
sell, or sale of the drug for which the appli-
cation was filed or approved under this sub-
section.’’. 

(b) OTHER APPLICATIONS.—Section 505(c)) of 
the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 355(c)) is amended—

(1) in paragraph (3)(C)—
(A) by striking ‘‘(C) If the applicant’’ and 

inserting the following: 
‘‘(C) CLAUSE (iv) CERTIFICATION.—If the ap-

plicant’’; and 
(B) by adding at the end the following: 

‘‘The 30-month period provided under this 
subparagraph shall not apply to a certifi-
cation under subsection (b)(2)(A)(iv) made 
with respect to a patent for which patent in-
formation was filed with the Secretary after 
the filing of the application described in sub-
section (b)(2) that contains the certifi-
cation.’’; and 

(2) by inserting after paragraph (3) the fol-
lowing: 

‘‘(4) FAILURE TO BRING INFRINGEMENT AC-
TION.—If, in connection with an application 
under subsection (b)(2), the applicant pro-
vides an owner of a patent notice under sub-
section (b)(3) with respect to the patent, and 
the owner of the patent fails to bring a civil 
action against the applicant for infringe-
ment of the patent on or before the date that 
is 45 days after the date on which the notice 
is received, the owner of the patent shall be 
barred from bringing a civil action for in-
fringement of the patent in connection with 
the development, manufacture, use, offer to 
sell, or sale of the drug for which the appli-
cation was filed or approved under sub-
section (b)(2).’’.

SA 4334. Mr. NICKLES submitted an 
amendment intended to be proposed by 
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him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the appropriate place, add the fol-
lowing: 
SEC. ll. NONAPPLICATION OF STATE AUTHOR-

ITY TO ENTER INTO DRUG REBATE 
AGREEMENTS IF THE AGREEMENTS 
WOULD RESULT IN INCREASED MED-
ICAID DRUG COSTS. 

Notwithstanding any other provision of 
this Act, section 1927 of the Social Security 
Act (42 U.S.C. 1396r–8) shall be applied with-
out regard to subsection (l) (as added by this 
Act) if the Secretary of Health and Human 
Services determines that the application of 
that subsection would result in an increase 
in expenditures under the medicaid program 
established under title XIX of the Social Se-
curity Act (42 U.S.C. 1396 et seq.) for covered 
outpatient drugs (as defined in section 
1927(k)(2) of that Act (42 U.S.C. 1396r–8(k)(2)).

SA 4335. Mr. NICKLES submitted an 
amendment intended to be proposed to 
amendment SA 4299 proposed by Mr. 
REID (for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. 
STABENOW, Ms. COLLINS, Mr. LEVIN, Mr. 
JOHNSTON, Mr. MILLER, Mr. DURBIN, 
Mr. FEINGOLD, and Mr. HARKIN)) to the 
bill (S. 812) to amend the Federal Food, 
Drug, and Cosmetic Act to provide 
greater access to affordable pharma-
ceuticals; which was ordered to lie on 
the table; as follows:

At the appropriate place, add the fol-
lowing: 
SEC. ll. NONAPPLICATION OF STATE AUTHOR-

ITY TO ENTER INTO DRUG REBATE 
AGREEMENTS IF THE AGREEMENTS 
WOULD RESULT IN INCREASED MED-
ICAID DRUG COSTS. 

Notwithstanding any other provision of 
this Act, section 1927 of the Social Security 
Act (42 U.S.C. 1396r–8) shall be applied with-
out regard to subsection (l) (as added by this 
Act) if the Secretary of Health and Human 
Services determines that the application of 
that subsection would result in an increase 
in expenditures under the medicaid program 
established under title XIX of the Social Se-
curity Act (42 U.S.C. 1396 et seq.) for covered 
outpatient drugs (as defined in section 
1927(k)(2) of that Act (42 U.S.C. 1396r–8(k)(2)).

SA 4336. Mr. NICKLES submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the appropriate place, add the fol-
lowing: 
SEC. ll. SCOPE OF APPLICATION OF TEM-

PORARY INCREASE IN FMAP. 
Section ll(a)(5) of this Act (relating to 

the scope of application of the temporary in-
crease in the State Federal medical assist-
ance percentage) is amended—

(1) by striking the period at the end of sub-
paragraph (B) and inserting ‘‘; or’’; and 

(2) by adding at the end the following: 
‘‘(C) payments that are in excess of the ag-

gregate upper payment limits applicable to 
the medicaid program, as determined under 
part 447 of title 42 of the Code of Federal 
Regulations, (or that would be considered to 
be in excess of such limits if a transition pe-
riod described in section 447.272(e) or 
447.321(e) of title 42 of the Code of Federal 

Regulations) did not apply to the pay-
ments).’’.

SA 4337. Mr. NICKLES submitted an 
amendment intended to be proposed to 
amendment SA 4299 proposed by Mr. 
REID (for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. 
STABENOW, Ms. COLLINS, Mr. LEVIN, Mr. 
JOHNSON, Mr. MILLER, Mr. DURBIN, Mr. 
FEINGOLD, and Mr. HARKIN)) to the bill 
(S. 812) to amend the Federal Food, 
Drug, and Cosmetic Act to provide 
greater access to affordable pharma-
ceuticals; which was ordered to lie on 
the table; as follows:

At the appropriate place, add the fol-
lowing: 

‘‘(C) payments that are in excess of the ag-
gregate upper payment limits applicable to 
the medicaid program, as determined under 
part 447 of title 42 of the Code of Federal 
Regulations, (or that would be considered to 
be in excess of such limits if a transition pe-
riod described in section 447.272(e) or 
447.321(e) of title 42 of the Code of Federal 
Regulations) did not apply to the pay-
ments).’’.

SA 4338. Mr. NICKLES submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the appropriate place, add the fol-
lowing: 
SEC. ll. CLARIFICATION OF STATE AUTHORITY 

RELATING TO MEDICAID DRUG RE-
BATE AGREEMENTS. 

Section 1927 of the Social Security Act (42 
U.S.C. 1396r–8) is amended by adding at the 
end the following: 

‘‘(l) RULE OF CONSTRUCTION.—
‘‘(1) IN GENERAL.—With respect to individ-

uals described in paragraph (2) who are en-
rolled in a State prescription drug program 
described in paragraph (3), nothing in this 
section shall be construed as prohibiting a 
State from—

‘‘(A) directly entering into rebate agree-
ments (on the State’s own initiative or under 
a section 1115 waiver approved by the Sec-
retary before, on, or after the date of enact-
ment of this subsection) that are similar to 
a rebate agreement described in subsection 
(b) with a manufacturer for purposes of en-
suring the affordability of outpatient pre-
scription drugs in order to provide access to 
such drugs by such individuals; or 

‘‘(B) making prior authorization (that sat-
isfies the requirements of subsection (d) and 
that does not violate any requirements of 
this title that are designed to ensure access 
to medically necessary prescribed drugs for 
individuals enrolled in the State program 
under this title) a condition of not partici-
pating in such a similar rebate agreement. 

‘‘(2) INDIVIDUALS DESCRIBED.—For purposes 
of paragraph (1), individuals described in this 
paragraph are individuals—

‘‘(A) whose family income does not exceed 
200 percent of the income official poverty 
line (as defined by the Office of Management 
and Budget, and revised annually in accord-
ance with section 673(2) of the Omnibus 
Budget Reconciliation Act of 1981) applicable 
to a family of the size involved; and 

‘‘(B) who are not otherwise eligible for 
medical assistance under this title. 

‘‘(3) STATE PRESCRIPTION DRUG PROGRAM DE-
SCRIBED.—For purposes of paragraph (1), a 
State prescription drug program described in 
this paragraph is a State program that was 

in effect as of July 1, 2002, and under which 
State appropriated funds substantially paid 
for the cost of outpatient prescription drugs 
for individuals described in paragraph (1) 
who were enrolled in the program.’’.

SA 4339. Mr. NICKLES submitted an 
amendment intended to be proposed to 
amendment SA 4299 proposed by Mr. 
REID (for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. 
STABENOW, Ms. COLLINS, Mr. LEVIN, Mr. 
JOHNSON, Mr. MILLER, Mr. DURBIN, Mr. 
FEINGOLD, and Mr. HARKIN) to the bill 
(S. 812) to amend the Federal Food, 
Drug, and Cosmetic Act to provide 
greater access to affordable pharma-
ceuticals; which was ordered to lie on 
the table; as follows:

At the appropriate place, add the fol-
lowing: 

SEC. ll. CLARIFICATION OF STATE AUTHORITY 
RELATING TO MEDICAID DRUG RE-
BATE AGREEMENTS. 

Section 1927 of the Social Security Act (42 
U.S.C. 1396r–8) is amended by adding at the 
end the following: 

‘‘(l) RULE OF CONSTRUCTION.—
‘‘(1) IN GENERAL.—With respect to individ-

uals described in paragraph (2) who are en-
rolled in a State prescription drug program 
described in paragraph (3), nothing in this 
section shall be construed as prohibiting a 
State from—

‘‘(A) directly entering into rebate agree-
ments (on the State’s own initiative or under 
a section 1115 waiver approved by the Sec-
retary before, on, or after the date of enact-
ment of this subsection) that are similar to 
a rebate agreement described in subsection 
(b) with a manufacturer for purposes of en-
suring the affordability of outpatient pre-
scription drugs in order to provide access to 
such drugs by such individuals; or 

‘‘(B) making prior authorization (that sat-
isfies the requirements of subsection (d) and 
that does not violate any requirements of 
this title that are designed to ensure access 
to medically necessary prescribed drugs for 
individuals enrolled in the State program 
under this title) a condition of not partici-
pating in such a similar rebate agreement. 

‘‘(2) INDIVIDUALS DESCRIBED.—For purposes 
of paragraph (1), individuals described in this 
paragraph are individuals—

‘‘(A) whose family income does not exceed 
200 percent of the income official poverty 
line (as defined by the Office of Management 
and Budget, and revised annually in accord-
ance with section 673(2) of the Omnibus 
Budget Reconciliation Act of 1981) applicable 
to a family of the size involved; and 

‘‘(B) who are not otherwise eligible for 
medical assistance under this title. 

‘‘(3) STATE PRESCRIPTION DRUG PROGRAM DE-
SCRIBED.—For purposes of paragraph (1), a 
State prescription drug program described in 
this paragraph is a State program that was 
in effect as of July 1, 2002, and under which 
State appropriated funds substantially paid 
for the cost of outpatient prescription drugs 
for individuals described in paragraph (1) 
who were enrolled in the program.’’.

SA 4340. Mr. LEAHY submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the end insert the following: 
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TITLE ll—DRUG COMPETITION ACT OF 

2002
SEC. ll01. SHORT TITLE. 

This title may be cited as the ‘‘Drug Com-
petition Act of 2002’’. 
SEC. ll02. FINDINGS. 

Congress finds that—
(1) prescription drug prices are increasing 

at an alarming rate and are a major worry of 
many senior citizens and American families; 

(2) there is a potential for companies with 
patent rights regarding brand-name drugs 
and companies which could manufacture ge-
neric versions of such drugs to enter into fi-
nancial deals that could tend to restrain 
trade and greatly reduce competition and in-
crease prescription drug expenditures for 
American citizens; and 

(3) enhancing competition among these 
companies can significantly reduce prescrip-
tion drug expenditures for Americans. 
SEC. ll03. PURPOSES. 

The purposes of this title are—
(1) to provide timely notice to the Depart-

ment of Justice and the Federal Trade Com-
mission regarding agreements between com-
panies with patent rights regarding branded 
drugs and companies which could manufac-
ture generic versions of such drugs; and 

(2) by providing timely notice, to enhance 
the effectiveness and efficiency of the en-
forcement of the antitrust and competition 
laws of the United States. 
SEC. ll04. DEFINITIONS. 

In this title: 
(1) ANDA.—The term ‘‘ANDA’’ means an 

Abbreviated New Drug Application, as de-
fined under section 201(aa) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
321(aa)). 

(2) ASSISTANT ATTORNEY GENERAL.—The 
term ‘‘Assistant Attorney General’’ means 
the Assistant Attorney General in charge of 
the Antitrust Division of the Department of 
Justice. 

(3) BRAND NAME DRUG.—The term ‘‘brand 
name drug’’ means a drug approved under 
section 505(c) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 355(c)). 

(4) BRAND NAME DRUG COMPANY.—The term 
‘‘brand name drug company’’ means the 
party that received Food and Drug Adminis-
tration approval to market a brand name 
drug pursuant to an NDA, where that drug is 
the subject of an ANDA, or a party owning or 
controlling enforcement of any patent listed 
in the Approved Drug Products With Thera-
peutic Equivalence Evaluations of the Food 
and Drug Administration for that drug, 
under section 505(b) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 355(b)). 

(5) COMMISSION.—The term ‘‘Commission’’ 
means the Federal Trade Commission. 

(6) GENERIC DRUG.—The term ‘‘generic 
drug’’ is a product that the Food and Drug 
Administration has approved under section 
505(j) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 355(j)). 

(7) GENERIC DRUG APPLICANT.—The term 
‘‘generic drug applicant’’ means a person 
who has filed or received approval for an 
ANDA under section 505(j) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
355(j)). 

(8) NDA.—The term ‘‘NDA’’ means a New 
Drug Application, as defined under section 
505(b) et seq. of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 355(b) et seq.) 
SEC. ll05. NOTIFICATION OF AGREEMENTS. 

(a) IN GENERAL.—
(1) REQUIREMENT.—A generic drug appli-

cant that has submitted an ANDA con-
taining a certification under section 
505(j)(2)(vii)(IV) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 355(j)(2)(vii)(IV)) 
and a brand name drug company that enter 

into an agreement described in paragraph (2), 
prior to the generic drug that is the subject 
of the application entering the market, shall 
each file the agreement as required by sub-
section (b). 

(2) DEFINITION.—An agreement described in 
this paragraph is an agreement regarding—

(A) the manufacture, marketing or sale of 
the brand name drug that is the subject of 
the generic drug applicant’s ANDA; 

(B) the manufacture, marketing or sale of 
the generic drug that is the subject of the ge-
neric drug applicant’s ANDA; or 

(C) the 180-day period referred to in section 
505(j)(5)(B)(iv) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 355(j)(5)(B)(iv)) as it 
applies to such ANDA or to any other ANDA 
based on the same brand name drug. 

(b) FILING.—
(1) AGREEMENT.—The generic drug appli-

cant and the brand name drug company en-
tering into an agreement described in sub-
section (a)(2) shall file with the Assistant At-
torney General and the Commission the text 
of any such agreement, except that the ge-
neric drug applicant and the brand-name 
drug company shall not be required to file an 
agreement that solely concerns—

(A) purchase orders for raw material sup-
plies; 

(B) equipment and facility contracts; or 
(C) employment or consulting contracts. 
(2) OTHER AGREEMENTS.—The generic drug 

applicant and the brand name drug company 
entering into an agreement described in sub-
section (a)(2) shall file with the Assistant At-
torney General and the Commission the text 
of any other agreements not described in 
subsection (a)(2) between the generic drug 
applicant and the brand name drug company 
which are contingent upon, provide a contin-
gent condition for, or are otherwise related 
to an agreement which must be filed under 
this title. 

(3) DESCRIPTION.—In the event that any 
agreement required to be filed by paragraph 
(1) or (2) has not been reduced to text, both 
the generic drug applicant and the brand 
name drug company shall file written de-
scriptions of the non-textual agreement or 
agreements that must be filed sufficient to 
reveal all of the terms of the agreement or 
agreements. 
SEC. ll6. FILING DEADLINES. 

Any filing required under section ll05 
shall be filed with the Assistant Attorney 
General and the Commission not later than 
10 business days after the date the agree-
ments are executed. 
SEC. ll07. DISCLOSURE EXEMPTION. 

Any information or documentary material 
filed with the Assistant Attorney General or 
the Commission pursuant to this title shall 
be exempt from disclosure under section 552 
of title 5, and no such information or docu-
mentary material may be made public, ex-
cept as may be relevant to any administra-
tive or judicial action or proceeding. Noth-
ing in this section is intended to prevent dis-
closure to either body of Congress or to any 
duly authorized committee or subcommittee 
of the Congress. 
SEC. ll08. ENFORCEMENT. 

(a) CIVIL PENALTY.—Any brand name drug 
company or generic drug applicant which 
fails to comply with any provision of this 
title shall be liable for a civil penalty of not 
more than $11,000, for each day during which 
such entity is in violation of this title. Such 
penalty may be recovered in a civil action 
brought by the United States, or brought by 
the Commission in accordance with the pro-
cedures established in section 16(a)(1) of the 
Federal Trade Commission Act (15 U.S.C. 
56(a)). 

(b) COMPLIANCE AND EQUITABLE RELIEF.—If 
any brand name drug company or generic 

drug applicant fails to comply with any pro-
vision of this title, the United States district 
court may order compliance, and may grant 
such other equitable relief as the court in its 
discretion determines necessary or appro-
priate, upon application of the Assistant At-
torney General or the Commission. Equi-
table relief under this subsection may in-
clude an order by the district court which 
renders unenforceable, by the brand name 
drug company or generic drug applicant fail-
ing to file, any agreement that was not filed 
as required by this title for the period of 
time during which the agreement was not 
filed by the company or applicant as re-
quired by this title. 
SEC. ll09. RULEMAKING. 

The Commission, with the concurrence of 
the Assistant Attorney General and by rule 
in accordance with section 553 of title 5 
United States Code, consistent with the pur-
poses of this title—

(1) may define the terms used in this title; 
(2) may exempt classes of persons or agree-

ments from the requirements of this title; 
and 

(3) may prescribe such other rules as may 
be necessary and appropriate to carry out 
the purposes of this title. 
SEC. ll10. SAVINGS CLAUSE. 

Any action taken by the Assistant Attor-
ney General or the Commission, or any fail-
ure of the Assistant Attorney General or the 
Commission to take action, under this title 
shall not bar any proceeding or any action 
with respect to any agreement between a 
brand name drug company and a generic 
drug applicant at any time under any other 
provision of law, nor shall any filing under 
this title constitute or create a presumption 
of any violation of any antitrust or competi-
tion laws. 
SEC. ll11. EFFECTIVE DATE. 

This title shall—
(1) take effect 30 days after the date of en-

actment of this title; and 
(2) shall apply to agreements described in 

section ll05 that are entered into 30 days 
after the date of enactment of this title.

SA 4341. Mr. DAYTON submitted an 
amendment intended to be proposed by 
him to the bill S. 812 to amend the Fed-
eral Food, Drug, and Cosmetic Act to 
provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the end, add the following: 
TITLE ll—MEDICARE AMBULANCE 

PAYMENT REFORM 
SEC. ll01. AMBULANCE PAYMENT RATES. 

(a) PAYMENT RATES.—
(1) IN GENERAL.—Section 1834(l)(3) of the 

Social Security Act (42 U.S.C. 1395m(l)(3)) is 
amended to read as follows: 

‘‘(3) PAYMENT RATES.—In the case of any 
ambulance service furnished under this part 
in 2003 or any subsequent year, the Secretary 
shall set the payment rates under the fee 
schedule for such service at amounts equal 
to the payment rate under the fee schedule 
for that service furnished during the pre-
vious year, increased by the percentage in-
crease in the Consumer Price Index for all 
urban consumers (United States city aver-
age) for the 12-month period ending with 
June of the previous year.’’. 

(2) CONFORMING AMENDMENT.—Section 
221(c) of the Medicare, medicaid, and SCHIP 
Benefits Improvement and Protection Act of 
2000 (114 Stat. 2763A–487), as enacted into law 
by section 1(a)(6) of Public Law 106–554, is re-
pealed. 

(3) TECHNICAL AMENDMENT.—
(A) IN GENERAL.—Paragraph (8) of section 

1834(l) of the Social Security Act (42 U.S.C. 
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1395m(l)), as added by section 221(a) of the 
Medicare, Medicaid, and SCHIP Benefits Im-
provement and Protection Act of 2000 (114 
Stat. 2763A–487), as enacted into law by sec-
tion 1(a)(6) of Public Law 106–554, is redesig-
nated as paragraph (9). 

(B) EFFECTIVE DATE.—The amendment 
made by subparagraph (A) shall take effect 
as if included in the enactment of such sec-
tion 221(a). 

(b) USE OF MEDICAL CONDITIONS FOR CODING 
AMBULANCE SERVICES.—Section 1834(l)(7) of 
the Social Security Act (42 U.S.C. 
1395m(l)(7)) is amended to read as follows: 

‘‘(7) CODING SYSTEM.—
‘‘(A) IN GENERAL.—The Secretary shall, in 

accordance with section 1173(c)(1)(B), estab-
lish a system or systems for the coding of 
claims for ambulance services for which pay-
ment is made under this subsection, includ-
ing a code set specifying the medical condi-
tion of the individual who is transported and 
the level of service that is appropriate for 
the transportation of an individual with that 
medical condition. 

‘‘(B) MEDICAL CONDITIONS.—The code set es-
tablished under subparagraph (A) shall—

‘‘(i) take into account the list of medical 
conditions developed in the course of the ne-
gotiated rulemaking process conducted 
under paragraph (1); and 

‘‘(ii) notwithstanding any other provision 
of law, be adopted as a standard code set 
under section 1173(c).’’. 
SEC. ll02. PRUDENT LAYPERSON STANDARD 

FOR EMERGENCY AMBULANCE 
SERVICES UNDER MEDICARE AND 
MEDICAID. 

(a) AMBULANCE SERVICES FOR MEDICARE 
FEE-FOR-SERVICE BENEFICIARIES.—Section 
1861(s)(7) of the Social Security Act (42 
U.S.C. 1395x(s)(7)) is amended by inserting 
before the semicolon at the end the fol-
lowing: ‘‘, except that such regulations shall 
not fail to treat ambulance services as med-
ical and other health services solely because 
the ultimate diagnosis of the individual re-
ceiving the ambulance services results in the 
conclusion that ambulance services were not 
necessary, as long as the request for ambu-
lance services is made after the sudden onset 
of a medical condition that would be classi-
fied as an emergency medical condition (as 
defined in section 1852(d)(3)(B)).’’. 

(b) AMBULANCE SERVICES FOR 
MEDICARE+CHOICE ENROLLEES.—Section 
1852(d)(3)(A) of the Social Security Act (42 
U.S.C. 1395w–22(d)(3)(A)) is amended by in-
serting ‘‘(including the services described in 
section 1861(s)(7))’’ after ‘‘outpatient serv-
ices’’ in the matter preceding clause (i). 

(c) AMBULANCE SERVICES IN MEDICAID MAN-
AGED CARE PLANS.—Section 1932(b)(2)(B) of 
the Social Security Act (42 U.S.C. 1396u–
2(b)(2)(B)) is amended by inserting ‘‘(includ-
ing the services described in section 1861(s)(7) 
(if covered by the State plan))’’ after ‘‘out-
patient services’’ in the matter preceding 
clause (i). 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply with respect 
to services provided on and after the date of 
enactment of the Act.

SA 4342. Mr. FRIST submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

Strike section 7.

SA 4343. Mr. FRIST submitted an 
amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 

to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing: 

TITLE ll—IMPROVED VACCINE 
AFFORDABILITY AND AVAILABILITY

SEC. ll01. SHORT TITLE. 
This title may be cited as the ‘‘Improved 

Vaccine Affordability and Availability Act’’. 
Subtitle A—State Vaccine Grants 

SEC. ll11. AVAILABILITY OF INFLUENZA VAC-
CINE. 

Section 317(j) of the Public Health Service 
Act (42 U.S.C. 247b(j)) is amended by adding 
at the end the following: 

‘‘(3)(A) For the purpose of carrying out ac-
tivities relating to influenza vaccine under 
the immunization program under this sub-
section, there are authorized to be appro-
priated such sums as may be necessary for 
each of fiscal years 2003 and 2004. Such au-
thorization shall be in addition to amounts 
available under paragraphs (1) and (2) for 
such purpose. 

‘‘(B) The authorization of appropriations 
established in subparagraph (A) shall not be 
effective for a fiscal year unless the total 
amount appropriated under paragraphs (1) 
and (2) for the fiscal year is not less than 
such total for fiscal year 2000. 

‘‘(C) The purposes for which amounts ap-
propriated under subparagraph (A) are avail-
able to the Secretary include providing for 
improved State and local infrastructure for 
influenza immunizations under this sub-
section in accordance with the following: 

‘‘(i) Increasing influenza immunization 
rates in populations considered by the Sec-
retary to be at high risk for influenza-re-
lated complications and in their contacts. 

‘‘(ii) Recommending that health care pro-
viders actively target influenza vaccine that 
is available in September, October, and No-
vember to individuals who are at increased 
risk for influenza-related complications and 
to their contacts. 

‘‘(iii) Providing for the continued avail-
ability of influenza immunizations through 
December of such year, and for additional pe-
riods to the extent that influenza vaccine re-
mains available. 

‘‘(iv) Encouraging States, as appropriate, 
to develop contingency plans (including 
plans for public and professional educational 
activities) for maximizing influenza immuni-
zations for high-risk populations in the 
event of a delay or shortage of influenza vac-
cine. 

‘‘(D) The Secretary shall submit to the 
Committee on Energy and Commerce of the 
House of Representatives, and the Com-
mittee on Health, Education, Labor, and 
Pensions of the Senate, periodic reports de-
scribing the activities of the Secretary under 
this subsection regarding influenza vaccine. 
The first such report shall be submitted not 
later than June 6, 2003, the second report 
shall be submitted not later than June 6, 
2004, and subsequent reports shall be sub-
mitted biennially thereafter.’’. 
SEC. ll12. PROGRAM FOR INCREASING IMMUNI-

ZATION RATES FOR ADULTS AND 
ADOLESCENTS; COLLECTION OF AD-
DITIONAL IMMUNIZATION DATA. 

(a) ACTIVITIES OF CENTERS FOR DISEASE 
CONTROL AND PREVENTION.—Section 317(j) of 
the Public Health Service Act (42 U.S.C. 
247b(j)), as amended by section ll11, is fur-
ther amended by adding at the end the fol-
lowing: 

‘‘(4)(A) For the purpose of carrying out ac-
tivities to increase immunization rates for 
adults and adolescents through the immuni-
zation program under this subsection, and 
for the purpose of carrying out subsection 

(k)(2), there are authorized to be appro-
priated $50,000,000 for fiscal year 2003, and 
such sums as may be necessary for each of 
the fiscal years 2004 through 2006. Such au-
thorization is in addition to amounts avail-
able under paragraphs (1), (2), and (3) for 
such purposes. 

‘‘(B) In expending amounts appropriated 
under subparagraph (A), the Secretary shall 
give priority to adults and adolescents who 
are medically underserved and are at risk for 
vaccine-preventable diseases, including as 
appropriate populations identified through 
projects under subsection (k)(2)(E). 

‘‘(C) The purposes for which amounts ap-
propriated under subparagraph (A) are avail-
able include (with respect to immunizations 
for adults and adolescents) the payment of 
the costs of storing vaccines, outreach ac-
tivities to inform individuals of the avail-
ability of the immunizations, and other pro-
gram expenses necessary for the establish-
ment or operation of immunization programs 
carried out or supported by States or other 
public entities pursuant to this subsection. 

‘‘(5) The Secretary shall annually submit 
to Congress a report that—

‘‘(A) evaluates the extent to which the im-
munization system in the United States has 
been effective in providing for adequate im-
munization rates for adults and adolescents, 
taking into account the applicable year 2010 
health objectives established by the Sec-
retary regarding the health status of the 
people of the United States; and 

‘‘(B) describes any issues identified by the 
Secretary that may affect such rates. 

‘‘(6) In carrying out this subsection and 
paragraphs (1) and (2) of subsection (k), the 
Secretary shall consider recommendations 
regarding immunizations that are made in 
reports issued by the Institute of Medicine.’’. 

(b) RESEARCH, DEMONSTRATIONS, AND EDU-
CATION.—Section 317(k) of the Public Health 
Service Act (42 U.S.C. 247b(k)) is amended—

(1) by redesignating paragraphs (2) through 
(4) as paragraphs (3) through (5), respec-
tively; and 

(2) by inserting after paragraph (1) the fol-
lowing: 

‘‘(2) The Secretary, directly and through 
grants under paragraph (1), shall provide for 
a program of research, demonstration 
projects, and education in accordance with 
the following: 

‘‘(A) The Secretary shall coordinate with 
public and private entities (including non-
profit private entities), and develop and dis-
seminate guidelines, toward the goal of en-
suring that immunizations are routinely of-
fered to adults and adolescents by public and 
private health care providers. 

‘‘(B) The Secretary shall cooperate with 
public and private entities to obtain infor-
mation for the annual evaluations required 
in subsection (j)(5)(A). 

‘‘(C) The Secretary shall (relative to fiscal 
year 2001) increase the extent to which the 
Secretary collects data on the incidence, 
prevalence, and circumstances of diseases 
and adverse events that are experienced by 
adults and adolescents and may be associ-
ated with immunizations, including col-
lecting data in cooperation with commercial 
laboratories. 

‘‘(D) The Secretary shall ensure that the 
entities with which the Secretary cooperates 
for purposes of subparagraphs (A) through 
(C) include managed care organizations, 
community-based organizations that provide 
health services, and other health care pro-
viders. 

‘‘(E) The Secretary shall provide for 
projects to identify racial and ethnic minor-
ity groups and other health disparity popu-
lations for which immunization rates for 
adults and adolescents are below such rates 
for the general population, and to determine 
the factors underlying such disparities.’’. 
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SEC. ll13. IMMUNIZATION AWARENESS. 

(a) DEVELOPMENT OF INFORMATION CON-
CERNING MENINGITIS.—

(1) IN GENERAL.—The Secretary of Health 
and Human Services, in consultation with 
the Director of the Centers for Disease Con-
trol and Prevention, shall develop and make 
available to entities described in paragraph 
(2) information concerning bacterial menin-
gitis and the availability and effectiveness of 
vaccinations for populations targeted by the 
Advisory Committee on Immunization Prac-
tices (an advisory committee established by 
the Secretary of Health and Human Services, 
acting through the Centers for Disease Con-
trol and Prevention). 

(2) ENTITIES.—An entity is described in this 
paragraph if the entity—

(A) is—
(i) a college or university; or 
(ii) any other facility with a setting simi-

lar to a dormitory that houses age-appro-
priate populations for whom the Advisory 
Committee on Immunization Practices rec-
ommends such a vaccination; and 

(B) is determined appropriate by the Sec-
retary of Health and Human Services. 

(b) DEVELOPMENT OF INFORMATION CON-
CERNING HEPATITIS.—

(1) IN GENERAL.—The Secretary of Health 
and Human Services, in consultation with 
the Director of the Centers for Disease Con-
trol and Prevention, shall develop and make 
available to entities described in paragraph 
(2) information concerning hepatitis A and B 
and the availability and effectiveness of vac-
cinations with respect to such diseases. 

(2) ENTITIES.—An entity is described in this 
paragraph if the entity—

(A) is—
(i) a health care clinic that serves individ-

uals diagnosed as being infected with HIV or 
as having other sexually transmitted dis-
eases; 

(ii) an organization or business that coun-
sels individuals about international travel or 
who arranges for such travel; 

(iii) a police, fire or emergency medical 
services organization that responds to nat-
ural or man-made disasters or emergencies; 

(iv) a prison or other detention facility; 
(v) a college or university; or 
(vi) a public health authority or children’s 

health service provider in areas of inter-
mediate or high endemicity for hepatitis A 
as defined by the Centers for Disease Control 
and Prevention; and 

(B) is determined appropriate by the Sec-
retary of Health and Human Services. 
SEC. ll14. SUPPLY OF VACCINES. 

(a) IN GENERAL.—The Secretary of Health 
and Human Services, acting through the Di-
rector of the Centers for Disease Control and 
Prevention, shall prioritize, acquire, and 
maintain a supply of such prioritized vac-
cines sufficient to provide vaccinations 
throughout a 6-month period. 

(b) PROCEEDS.—Any proceeds received by 
the Secretary of Health and Human Services 
from the sale of vaccines contained in the 
supply described in subsection (a), shall be 
available to the Secretary for the purpose of 
purchasing additional vaccines for the sup-
ply. Such proceeds shall remain available 
until expended. 

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated for 
the purpose of carrying out subsection (a) 
such sums as may be necessary for each of 
fiscal years 2003 through 2008. 

Subtitle B—Vaccine Injury Compensation 
Program 

SEC. ll21. ADMINISTRATIVE REVISION OF VAC-
CINE INJURY TABLE. 

Section 2114 of the Public Health Service 
Act (42 U.S.C. 300aa–14) is amended—

(1) in subsection (c), by striking paragraph 
(1) and inserting the following: 

‘‘(1) The Secretary may promulgate regula-
tions to modify in accordance with para-
graph (3) the Vaccine Injury Table. In pro-
mulgating such regulations, the Secretary 
shall provide for notice and for at least 60 
days opportunity for public comment.’’; and 

(2) in subsection (d), by striking ‘‘90 days’’ 
and inserting ‘‘60 days’’. 
SEC. ll22. EQUITABLE RELIEF. 

Section 2111(a)(2)(A) of the Public Health 
Service Act (42 U.S.C. 300aa–11(a)(2)(A)) is 
amended by striking ‘‘No person’’ and all 
that follows through ‘‘and—’’ and inserting 
the following: ‘‘No person may bring or 
maintain a civil action against a vaccine ad-
ministrator or manufacturer in a State or 
Federal court for damages arising from, or 
equitable relief relating to, a vaccine-related 
injury or death associated with the adminis-
tration of a vaccine after October 1, 1988 and 
no such court may award damages or equi-
table relief for any such vaccine-related in-
jury or death, unless the person proves past 
or present physical injury and a timely peti-
tion has been filed, in accordance with sec-
tion 2116 for compensation under the Pro-
gram for such injury or death and—’’. 
SEC. ll23. PARENT OR OTHER THIRD PARTY PE-

TITIONS FOR COMPENSATION. 
(a) LIMITATIONS ON DERIVATIVE PETI-

TIONS.—Section 2111(a)(2) of the Public 
Health Service Act (42 U.S.C. 300aa–11(a)(2)) 
is amended—

(1) in subparagraph (B), by inserting ‘‘or 
(B)’’ after ‘‘subparagraph (A)’’; 

(2) by redesignating subparagraph (B) as 
subparagraph (C); and 

(3) by inserting after subparagraph (A) the 
following: 

‘‘(B)(i) No parent, legal guardian, or spouse 
(referred to in this title as a parent or other 
third party) may bring or maintain a civil 
action against a vaccine administrator or 
manufacturer in a Federal or State court for 
damages or equitable relief relating to a vac-
cine-related injury or death, including dam-
ages for loss of consortium, society, compan-
ionship, or services, loss of earnings, medical 
or other expenses, and emotional distress, 
and no court may award damages or equi-
table relief in such an action, unless—

‘‘(I) the person who sustained the under-
lying vaccine-related injury or death upon 
which such parent’s or other third party’s 
claim is premised has, in accordance with 
section 2112, been awarded compensation in a 
final judgment of the United States Court of 
Federal Claims and such judgment is subject 
to no further appeal or review; 

‘‘(II) such parent or other third party time-
ly filed a derivative petition, in accordance 
with section 2116; and 

‘‘(III)(aa) the United States Court of Fed-
eral Claims has issued judgment under sec-
tion 2112 on the derivative petition, and such 
parent or other third party elects under sec-
tion 2121(a) to file a civil action; or 

‘‘(bb) such parent or other third party 
elects to withdraw such derivative petition 
under section 2121(b) or such petition is con-
sidered withdrawn under such section. 

‘‘(ii) Any civil action brought in accord-
ance with this subparagraph shall be subject 
to the standards and procedures set forth in 
sections 2122 and 2123, regardless of whether 
the action arises directly from a vaccine-re-
lated injury or death associated with the ad-
ministration of a vaccine. In a case in which 
the person who sustained the underlying vac-
cine-related injury or death upon which such 
parent’s or other third party’s civil action is 
premised elects under section 2121(a) to re-
ceive the compensation awarded, such parent 
or other third party may not bring a civil ac-
tion for damages or equitable relief, and no 
court may award damages or equitable re-
lief, for any injury or loss of the type set 

forth in section 2115(a) or that might in any 
way overlap with or otherwise duplicate 
compensation of the type available under 
section 2115(a).’’. 

(b) ELIGIBLE PERSONS.—Section 2111(a)(9) of 
the Public Health Service Act (42 U.S.C. 
300aa–11(a)(9)) is amended by striking the pe-
riod and inserting ‘‘and to a parent or other 
third party to the extent such parent or 
other third party seeks damages or equitable 
relief relating to a vaccine-related injury or 
death sustained by a person who is qualified 
to file a petition for compensation under the 
Program.’’. 

(c) PETITIONERS.—Section 2111(b) of the 
Public Health Service Act (42 U.S.C. 300aa–
11(b)) is amended—

(1) in paragraph (1)—
(A) in subparagraph (A), by striking ‘‘(B)’’ 

and inserting ‘‘(C)’’; 
(B) by redesignating subparagraph (B) as 

subparagraph (C); and 
(C) by inserting after subparagraph (A) the 

following: 
‘‘(B) Except as provided in subparagraph 

(C), any parent or other third party with re-
spect to a person—

‘‘(i) who has sustained a vaccine-related in-
jury or death; 

‘‘(ii) who has filed a petition for compensa-
tion under the Program (or whose legal rep-
resentative has filed such a petition as au-
thorized in subparagraph (A)); and 

‘‘(iii) who has, in accordance with section 
2112, been awarded compensation in a final 
judgment of the United States Court of Fed-
eral Claims that is subject to no further ap-
peal or review; 
may, if such parent or other third party 
meets the requirements of subsection (d), file 
a derivative petition under this section.’’; 
and 

(2) in paragraph (2)—
(A) by inserting ‘‘by or on behalf of the 

person who sustained the vaccine-related in-
jury or death’’ after ‘‘filed’’; and 

(B) by adding at the end the following: ‘‘A 
parent or other third party may file only 1 
derivative petition with respect to each ad-
ministration of a vaccine.’’. 

(d) DERIVATIVE PETITION CONTENTS.—Sec-
tion 2111 of the Public Health Service Act (42 
U.S.C. 300aa–11) is amended—

(1) by redesignating subsections (d) and (e) 
as subsections (e) and (f), respectively; and 

(2) by inserting after subsection (c) the fol-
lowing: 

‘‘(d) DERIVATIVE PETITIONS.—
‘‘(1) If the parent or other third party with 

respect to the person who sustained the vac-
cine-related injury or death seeks compensa-
tion under the Program, such parent or other 
third party shall file a timely derivative pe-
tition for compensation under the Program 
in accordance with this section. 

‘‘(2) Such a derivative petition shall con-
tain—

‘‘(A) except for records that are unavail-
able as described in subsection (c)(3), an affi-
davit, and supporting documentation, dem-
onstrating that—

‘‘(i) such person was, in accordance with 
section 2112, previously awarded compensa-
tion for the underlying vaccine-related in-
jury or death upon which such parent’s or 
other third party’s derivative petition is pre-
mised in a final judgment of the United 
States Court of Federal Claims and such 
judgment is subject to no further appeal or 
review; 

‘‘(ii) the derivative petition was filed not 
later than 60 days after the date on which 
such judgment became final and subject to 
no further appeal or review; 

‘‘(iii) such parent or other third party suf-
fered a loss compensable under section 
2115(b) as a result of the vaccine-related in-
jury or death sustained by such person; and 
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‘‘(iv) such parent or other third party has 

not previously collected an award or settle-
ment of a civil action for damages for such 
loss; and 

‘‘(B) records establishing such parent’s or 
other third party’s relationship to the person 
who sustained the vaccine-related injury or 
death.’’. 

(e) DETERMINATION OF ELIGIBILITY FOR COM-
PENSATION.—Section 2113(a)(1) of the Public 
Health Service Act (42 U.S.C. 300aa–13(a)(1)) 
is amended—

(1) in subparagraph (A), by inserting ‘‘or, 
as applicable, section 2111(d)’’ before the 
comma; and 

(2) in subparagraph (B), by inserting ‘‘or, 
as applicable, that the injury or loss de-
scribed in the derivative petition is due to 
factors unrelated to the vaccine-related in-
jury or death’’ after ‘‘the petition’’. 

(f) COMPENSATION.—Section 2115 of the Pub-
lic Health Service Act (42 U.S.C. 300aa–15) is 
amended—

(1) by redesignating subsections (b) 
through (j) as subsections (c) through (k), re-
spectively; 

(2) by inserting after subsection (a) the fol-
lowing: 

‘‘(b) DERIVATIVE PETITIONS.—Compensation 
awarded under the Program to a parent or 
other third party who files a derivative peti-
tion under section 2111 for a loss sustained as 
a result of a vaccine-related injury or death 
sustained by the injured party shall include 
compensation, if any, for loss of consortium, 
society, companionship, or services, in an 
amount not to exceed the lesser of $250,000 or 
the total amount of compensation awarded 
to the person who sustained the underlying 
vaccine-related injury or death.’’; 

(3) in subsection (e)(2), as so redesignated 
by paragraph (1)—

(A) by striking ‘‘(2) and (3)’’ and inserting 
‘‘(2), (3), and (4)’’; and 

(B) by inserting ‘‘and subsection (b),’’ after 
‘‘(a),’’; 

(4) in subsection (g), as so redesignated by 
paragraph (1), in paragraph (4)(B), by strik-
ing ‘‘subsection (j)’’ and inserting ‘‘sub-
section (k)’’; 

(5) in subsection (j), as so redesignated by 
paragraph (1)—

(A) in paragraph (1), by striking ‘‘sub-
section (j)’’ and inserting ‘‘subsection (k)’’; 
and 

(B) in paragraph (2), by inserting ‘‘, or to a 
parent or other third party with respect to a 
person who sustained a vaccine-related in-
jury or death,’’ after ‘‘death’’; and 

(6) in subsection (k), as so redesignated by 
paragraph (1), by striking ‘‘subsection 
(f)(4)(B)’’ and inserting ‘‘subsection 
(g)(4)(B)’’. 
SEC. ll24. JURISDICTION TO DISMISS ACTIONS 

IMPROPERLY BROUGHT. 
Section 2111(a)(3) of the Public Health 

Service Act (42 U.S.C. 300aa–11(a)(3)) is 
amended by adding at the end the following: 
‘‘If any civil action which is barred under 
subparagraph (A) or (B) of paragraph (2) is 
filed or maintained in a State court, or any 
vaccine administrator or manufacturer is 
made a party to any civil action brought in 
State court (other than a civil action which 
may be brought under paragraph (2)) for 
damages or equitable relief for a vaccine-re-
lated injury or death associated with the ad-
ministration of a vaccine after October 1, 
1988, the civil action may be removed by the 
defendant or defendants to the United States 
Court of Federal Claims, which shall have ju-
risdiction over such civil action, and which 
shall dismiss such action. The notice re-
quired by section 1446 of title 28, United 
States Code, shall be filed with the United 
States Court of Federal Claims, and that 
court shall proceed in accordance with sec-
tions 1446 through 1451 of title 28, United 
States Code.’’. 

SEC. ll25. APPLICATION. 
Section 2111(a)(9) of the Public Health 

Service Act (42 U.S.C. 300aa–11(a)(9)) is 
amended by striking ‘‘This’’ and inserting 
‘‘Except as provided in paragraph (2), this’’. 
SEC. ll26. CLARIFICATION OF WHEN INJURY IS 

CAUSED BY FACTOR UNRELATED TO 
ADMINISTRATION OF VACCINE. 

Section 2113(a)(2)(B) of the Public Health 
Service Act (42 U.S.C. 300aa–13(a)(2)(B)) is 
amended—

(1) by inserting ‘‘structural lesions, genetic 
disorders,’’ after ‘‘and related anoxia),’’; 

(2) by inserting ‘‘(without regard to wheth-
er the cause of the infection, toxin, trauma, 
structural lesion, genetic disorder, or meta-
bolic disturbance is known)’’ after ‘‘meta-
bolic disturbances’’; and 

(3) by striking ‘‘but’’ and inserting ‘‘and’’. 
SEC. ll27. INCREASE IN AWARD IN THE CASE OF 

A VACCINE-RELATED DEATH AND 
FOR PAIN AND SUFFERING. 

Section 2115(a) of the Public Health Serv-
ice Act (42 U.S.C. 300aa–15(a)) is amended—

(1) in paragraph (2), by striking ‘‘$250,000’’ 
and inserting ‘‘$350,000’’; and 

(2) in paragraph (4), by striking ‘‘$250,000’’ 
and inserting ‘‘$350,000’’. 
SEC. ll28. BASIS FOR CALCULATING PRO-

JECTED LOST EARNINGS. 
Section 2115(a)(3)(B) of the Public Health 

Service Act (42 U.S.C. 300aa–15(a)(3)(B)) is 
amended by striking ‘‘loss of earnings’’ and 
all that follows and inserting the following: 
‘‘loss of earnings determined on the basis of 
the annual estimate of the average (mean) 
gross weekly earnings of wage and salary 
workers age 18 and over (excluding the incor-
porated self-employed) in the private non-
farm sector (which includes all industries 
other than agricultural production crops and 
livestock), as calculated annually by the Bu-
reau of Labor Statistics from the quarter 
sample data of the Current Population Sur-
vey, or as calculated by such similar method 
as the Secretary may prescribe by regula-
tion, less appropriate taxes and the average 
cost of a health insurance policy, as deter-
mined by the Secretary.’’. 
SEC. ll29. ALLOWING COMPENSATION FOR 

FAMILY COUNSELING EXPENSES 
AND EXPENSES OF ESTABLISHING 
GUARDIANSHIP. 

(a) FAMILY COUNSELING EXPENSES IN POST-
1988 CASES.—Section 2115(a) of the Public 
Health Service Act (42 U.S.C. 300aa–15(a)) is 
amended by adding at the end to following: 

‘‘(5) Actual unreimbursable expenses that 
have been or will be incurred for family 
counseling as is determined to be reasonably 
necessary and that result from the vaccine-
related injury from which the petitioner 
seeks compensation.’’. 

(b) EXPENSES OF ESTABLISHING 
GUARDIANSHIPS IN POST-1988 CASES.—Section 
2115(a) of the Public Health Service Act (42 
U.S.C. 300aa–15(a)), as amended by subsection 
(a), is further amended by adding at the end 
the following: 

‘‘(6) Actual unreimbursable expenses that 
have been, or will be reasonably incurred to 
establish and maintain a guardianship or 
conservatorship for an individual who has 
suffered a vaccine-related injury, including 
attorney fees and other costs incurred in a 
proceeding to establish and maintain such 
guardianship or conservatorship.’’. 

(c) CONFORMING AMENDMENT FOR CASES 
FROM 1988 AND EARLIER.—Section 2115 of the 
Public Health Service Act (42 U.S.C. 300aa–
15) is amended in subsection (c), as so redes-
ignated by section ll23(f)—

(1) in paragraph (2), by striking ‘‘and’’ at 
the end; 

(2) in paragraph (3), by striking ‘‘(e)’’ and 
inserting ‘‘(f))’’; 

(3) by redesignating paragraph (3) as para-
graph (5); and 

(4) by inserting after paragraph (2), the fol-
lowing: 

‘‘(3) family counseling expenses (as pro-
vided for in paragraph (5) of subsection (a)); 

‘‘(4) expenses of establishing guardianships 
(as provided for in paragraph (6) of sub-
section (a)); and’’. 
SEC. ll30. ALLOWING PAYMENT OF INTERIM 

COSTS. 
Section 2115 of the Public Health Service 

Act (42 U.S.C. 300aa–15) is amended in sub-
section (f), as so redesignated by section 
ll23(f), by adding at the end the following: 

‘‘(4) A special master or court may make 
an interim award of costs if—

‘‘(A) the case involves a vaccine adminis-
tered on or after October 1, 1988; 

‘‘(B) the special master or court has deter-
mined whether or not the petitioner is enti-
tled to compensation under the Program; 

‘‘(C) the award is limited to other costs 
(within the meaning of paragraph (1)(B)) in-
curred in the proceeding; and 

‘‘(D) the petitioner provides documenta-
tion verifying the expenditure of the amount 
for which compensation is sought.’’. 
SEC. ll31. PROCEDURE FOR PAYING ATTOR-

NEYS’ FEES. 
Section 2115 of the Public Health Service 

Act (42 U.S.C. 300aa–15), is amended in sub-
section (f), as so redesignated by section 
ll23(f) and amended by section ll30, by 
adding at the end the following: 

‘‘(5) When a special master or court awards 
attorney fees or costs under paragraph (1) or 
(4), it may order that such fees or costs be 
payable solely to the petitioner’s attorney 
if—

‘‘(A) the petitioner expressly consents; or 
‘‘(B) the special master or court deter-

mines, after affording to the Secretary and 
to all interested persons the opportunity to 
submit relevant information, that—

‘‘(i) the petitioner cannot be located or re-
fuses to respond to a request by the special 
master or court for information, and there is 
no practical alternative means to ensure 
that the attorney will be reimbursed for such 
fees or costs expeditiously; or 

‘‘(ii) there are otherwise exceptional cir-
cumstances and good cause for paying such 
fees or costs solely to the petitioner’s attor-
ney.’’. 
SEC. ll32. EXTENSION OF STATUTE OF LIMITA-

TIONS. 
(a) GENERAL RULE.—Section 2116(a) of the 

Public Health Service Act (42 U.S.C. 300aa–
16(a)) is amended—

(1) in paragraph (2) by striking ‘‘36 
months’’ and inserting ‘‘6 years’’; and 

(2) in paragraph (3), by striking ‘‘48 
months’’ and inserting ‘‘6 years’’. 

(b) CLAIMS BASED ON REVISIONS TO TABLE.—
Section 2116 of the Public Health Service Act 
(42 U.S.C. 300aa–16) is amended by striking 
subsection (b) and inserting the following: 

‘‘(b) EFFECT OF REVISED TABLE.—If at any 
time the Vaccine Injury Table is revised and 
the effect of such revision is to make an indi-
vidual eligible for compensation under the 
program, where, before such revision, such 
individual was not eligible for compensation 
under the program, or to significantly in-
crease the likelihood that an individual will 
be able to obtain compensation under the 
program, such person may, and shall before 
filing a civil action for equitable relief or 
monetary damages, notwithstanding section 
2111(b)(2), file a petition for such compensa-
tion if—

‘‘(1) the vaccine-related death or injury 
with respect to which the petition is filed oc-
curred not more than 8 years before the ef-
fective date of the revision of the table; and 

‘‘(2) either—
‘‘(A) the petition satisfies the conditions 

described in subsection (a); or 
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‘‘(B) the date of the occurrence of the first 

symptom or manifestation of onset of the in-
jury occurred more than 4 years before the 
petition is filed, and the petition is filed not 
more than 2 years after the effective date of 
the revision of the table.’’. 

(c) DERIVATIVE PETITIONS.—Section 2116 of 
the Public Health Service Act (42 U.S.C. 
300aa–16) is amended by adding at the end 
the following: 

‘‘(d) DERIVATIVE PETITIONS.—No derivative 
petition may be filed for compensation under 
the Program later than 60 days after the date 
on which the United States Court of Federal 
Claims has entered final judgment and the 
time for all further appeal or review has ex-
pired on the underlying claim of the person 
who sustained the vaccine-related injury or 
death upon which the derivative petition is 
premised.’’. 

(d) TIMELY RESOLUTIONS OF CLAIMS.—
(1) SPECIAL MASTER DECISION.—Section 

2112(d)(3)(A) of the Public Health Service Act 
(42 U.S.C. 300aa–12(d)(3)(A)) is amended by 
adding at the end the following: ‘‘For pur-
poses of this subparagraph, the petition shall 
be deemed to be filed on the date on which 
all petition contents and supporting docu-
ments required under section 2111(c) and, 
when applicable, section 2111(d) and the Vac-
cine Rules of the United States Court of Fed-
eral Claims, such as an affidavit and sup-
porting documentation, are served on the 
Secretary and filed with the clerk of the 
United States Court of Federal Claims.’’. 

(2) COURT OF FEDERAL CLAIMS DECISION.—
Section 2121(b) of the Public Health Service 
Act (42 U.S.C. 300aa–21(b)) is amended by add-
ing at the end the following: ‘‘For purposes 
of this subsection, the petition shall be 
deemed to be filed on the date on which all 
petition contents and supporting documents 
required under section 2111(c) and, when ap-
plicable, section 2111(d) and the Vaccine 
Rules of the United States Court of Federal 
Claims, such as an affidavit and supporting 
documentation, are served on the Secretary 
and filed with the clerk of the United States 
Court of Federal Claims.’’. 
SEC. ll33. ADVISORY COMMISSION ON CHILD-

HOOD VACCINES. 
(a) SELECTION OF PERSONS INJURED BY VAC-

CINES AS PUBLIC MEMBERS.—Section 
2119(a)(1)(B) of the Public Health Service Act 
(42 U.S.C. 300aa–19(a)(1)(B)) is amended by 
striking ‘‘of whom’’ and all that follows and 
inserting the following: ‘‘of whom 1 shall be 
the legal representative of a child who has 
suffered a vaccine-related injury or death, 
and at least 1 other shall be either the legal 
representative of a child who has suffered a 
vaccine-related injury or death or an indi-
vidual who has personally suffered a vaccine-
related injury.’’. 

(b) MANDATORY MEETING SCHEDULE ELIMI-
NATED.—Section 2119(c) of the Public Health 
Service Act (42 U.S.C. 300aa–19(c)) is amended 
by striking ‘‘not less often than four times 
per year and’’. 
SEC. ll34. CLARIFICATION OF STANDARDS OF 

RESPONSIBILITY. 
(a) GENERAL RULE.—Section 2122(a) of the 

Public Health Service Act (42 U.S.C. 300aa–
22(a)) is amended by striking ‘‘and (e) State 
law shall apply to a civil action brought for 
damages’’ and inserting ‘‘(d), and (f) State 
law shall apply to a civil action brought for 
damages or equitable relief’’; and 

(b) UNAVOIDABLE ADVERSE SIDE EFFECTS.—
Section 2122(b)(1) of the Public Health Serv-
ice Act (42 U.S.C. 300aa–22(b)(1)) is amended 
by inserting ‘‘or equitable relief’’ after ‘‘for 
damages’’. 

(c) DIRECT WARNINGS.—Section 2122(c) of 
the Public Health Service Act (42 U.S.C. 
300aa–22(c)) is amended by inserting ‘‘or equi-
table relief’’ after ‘‘for damages’’. 

(d) CONSTRUCTION.—Section 2122(d) of the 
Public Health Service Act (42 U.S.C. 300aa–
22(d)) is amended—

(1) by inserting ‘‘or equitable relief’’ after 
‘‘for damages’’; and 

(2) by inserting ‘‘or relief’’ after ‘‘which 
damages’’. 

(e) PAST OR PRESENT PHYSICAL INJURY.—
Section 2122 of the Public Health Service Act 
(42 U.S.C. 300aa–22) is amended—

(1) by redesignating subsections (d) and (e) 
as subsections (e) and (f), respectively; and 

(2) by inserting after subsection (c) the fol-
lowing: 

‘‘(d) PAST OR PRESENT PHYSICAL INJURY.—
No vaccine manufacturer or vaccine admin-
istrator shall be liable in a civil action 
brought after October 1, 1988, for equitable or 
monetary relief absent proof of past or 
present physical injury from the administra-
tion of a vaccine, nor shall any vaccine man-
ufacturer or vaccine administrator be liable 
in any such civil action for claims of medical 
monitoring, or increased risk of harm.’’. 
SEC. ll35. CLARIFICATION OF DEFINITION OF 

MANUFACTURER. 
Section 2133(3) of the Public Health Service 

Act (42 U.S.C. 300aa–33(3)) is amended—
(1) in the first sentence, by striking ‘‘under 

its label any vaccine set forth in the Vaccine 
Injury Table’’ and inserting ‘‘any vaccine set 
forth in the Vaccine Injury table, including 
any component or ingredient of any such 
vaccine’’; and 

(2) in the second sentence, by inserting 
‘‘including any component or ingredient of 
any such vaccine’’ before the period. 
SEC. ll36. CLARIFICATION OF DEFINITION OF 

VACCINE-RELATED INJURY OR 
DEATH. 

Section 2133(5) of the Public Health Service 
Act (42 U.S.C. 300aa–33(5)) is amended by add-
ing at the end the following: ‘‘For purposes 
of the preceding sentence, an adulterant or 
contaminant shall not include any compo-
nent or ingredient listed in a vaccine’s prod-
uct license application or product label.’’. 
SEC. ll37. CLARIFICATION OF DEFINITION OF 

VACCINE. 
Section 2133 of the Public Health Service 

Act (42 U.S.C. 300aa–33) is amended by adding 
at the end the following: 

‘‘(7) The term ‘vaccine’ means any prepara-
tion or suspension, including a preparation 
or suspension containing an attenuated or 
inactive microorganism or subunit thereof or 
toxin, developed or administered to produce 
or enhance the body’s immune response to a 
disease or diseases and includes all compo-
nents and ingredients listed in the vaccines’s 
product license application and product 
label.’’. 
SEC. ll38. AMENDMENTS TO VACCINE INJURY 

COMPENSATION TRUST FUND. 
(a) EXPANSION OF COMPENSATED LOSS.—Sec-

tion 9510(c)(1)(A) of the Internal Revenue 
Code of 1986 is amended by inserting ‘‘, or re-
lated loss,’’ after ‘‘death’’. 

(b) INCREASE IN LIMIT ON ADMINISTRATIVE 
EXPENSES.—Subparagraph (B) of section 
9510(c)(1) of the Internal Revenue Code of 
1986 is amended—

(1) by striking ‘‘(but not in excess of the 
base amount of $9,500,000 for any fiscal 
year)’’; and 

(2) by striking the period and inserting ‘‘, 
provided that such administrative costs shall 
not exceed the greater of—

‘‘(i) the base amount of $9,500,000, 
‘‘(ii) 125 percent of the base amount for any 

fiscal year in which the total number of 
claims pending under such subtitle exceeds 
150 percent of the average number of claims 
pending in the preceding 5 years, 

‘‘(iii) 175 percent of the base amount for 
any fiscal year in which the total number of 
claims pending under such subtitle exceeds 

200 percent of the average number of claims 
pending in the preceding 5 years, 

‘‘(iv) 225 percent of the base amount for 
any fiscal year in which the total number of 
claims pending under such subtitle exceeds 
250 percent of the average number of claims 
pending in the preceding 5 years, or 

‘‘(v) 275 percent of the base amount for any 
fiscal year in which the total number of 
claims pending under such subtitle exceeds 
300 percent of the average number of claims 
pending in the preceding 5 years.’’. 

(c) CONFORMING AMENDMENT.—Section 
9510(c)(1)(A) of the Internal Revenue Code of 
1986 is amended by striking ‘‘October 18, 
2000’’ and inserting ‘‘the date of enactment 
of the Improved Vaccine Affordability and 
Availability Act’’. 
SEC. ll39. ONGOING REVIEW OF CHILDHOOD 

VACCINE DATA. 
Part C of title XXI of the Public Health 

Service Act (42 U.S.C. 300a–25 et seq.) is 
amended by adding at the end the following: 
‘‘SEC. 2129. ONGOING REVIEW OF CHILDHOOD 

VACCINE DATA. 
‘‘(a) IN GENERAL.—Not later than 6 months 

after the date of enactment of this section, 
the Secretary shall enter into a contract 
with the Institute of Medicine of the Na-
tional Academy of Science under which the 
Institute shall conduct an ongoing, com-
prehensive review of new scientific data on 
childhood vaccines (according to priorities 
agreed upon from time to time by the Sec-
retary and the Institute of Medicine). 

‘‘(b) REPORTS.—Not later than 3 years after 
the date on which the contract is entered 
into under subsection (a), the Institute of 
Medicine shall submit to the Secretary a re-
port on the findings of studies conducted, in-
cluding findings as to any adverse events as-
sociated with childhood vaccines, including 
conclusions concerning causation of adverse 
events by such vaccines, and other appro-
priate recommendations, based on such find-
ings and conclusions. 

‘‘(c) FAILURE TO ENTER INTO CONTRACT.—If 
the Secretary and the Institute of Medicine 
are unable to enter into the contract de-
scribed in subsection (a), the Secretary shall 
enter into a contract with another qualified 
nongovernmental scientific organization for 
the purposes described in subsections (a) and 
(b). 

‘‘(d) AUTHORIZATION OF APPROPRIATIONS.—
To carry out this section, there are author-
ized to be appropriated such sums as may be 
necessary for each of fiscal years 2003, 2004, 
2005 and 2006.’’. 
SEC. ll40. PENDING ACTIONS. 

The amendments made by this title shall 
apply to all actions or proceedings pending 
on or after the date of enactment of this Act, 
unless a court of competent jurisdiction has 
entered judgment (regardless of whether the 
time for appeal has expired) in such action or 
proceeding disposing of the entire action or 
proceeding. 
SEC. ll41. REPORT. 

Not later than 1 year after the date of en-
actment of this Act, and annually thereafter, 
the Advisory Commission on Childhood Vac-
cines shall report to the Secretary of Health 
and Human Services regarding the status of 
the Vaccine Injury Compensation Trust 
Fund, and shall make recommendations to 
the Secretary regarding the allocation of 
funds from the Vaccine Injury Compensation 
Trust Fund.

SA 4344. Mr. FRIST submitted an 
amendment intended to be proposed to 
amendment SA 4299 proposed by Mr. 
REID (for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. 
STABENOW, Ms. COLLINS, Mr. LEVIN, Mr. 
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JOHNSON, Mr. MILLER, Mr. DURBIN, Mr. 
FEINGOLD, and Mr. HARKIN)) to the bill 
(S. 812) to amend the Federal Food, 
Drug, and Cosmetic Act to provide 
greater access to affordable pharma-
ceuticals; which was ordered to lie on 
the table; as follows:

At the appropriate place, insert the fol-
lowing: 

TITLE ll—IMPROVED VACCINE 
AFFORDABILITY AND AVAILABILITY

SEC. ll01. SHORT TITLE. 
This title may be cited as the ‘‘Improved 

Vaccine Affordability and Availability Act’’. 
Subtitle A—State Vaccine Grants 

SEC. ll11. AVAILABILITY OF INFLUENZA VAC-
CINE. 

Section 317(j) of the Public Health Service 
Act (42 U.S.C. 247b(j)) is amended by adding 
at the end the following: 

‘‘(3)(A) For the purpose of carrying out ac-
tivities relating to influenza vaccine under 
the immunization program under this sub-
section, there are authorized to be appro-
priated such sums as may be necessary for 
each of fiscal years 2003 and 2004. Such au-
thorization shall be in addition to amounts 
available under paragraphs (1) and (2) for 
such purpose. 

‘‘(B) The authorization of appropriations 
established in subparagraph (A) shall not be 
effective for a fiscal year unless the total 
amount appropriated under paragraphs (1) 
and (2) for the fiscal year is not less than 
such total for fiscal year 2000. 

‘‘(C) The purposes for which amounts ap-
propriated under subparagraph (A) are avail-
able to the Secretary include providing for 
improved State and local infrastructure for 
influenza immunizations under this sub-
section in accordance with the following: 

‘‘(i) Increasing influenza immunization 
rates in populations considered by the Sec-
retary to be at high risk for influenza-re-
lated complications and in their contacts. 

‘‘(ii) Recommending that health care pro-
viders actively target influenza vaccine that 
is available in September, October, and No-
vember to individuals who are at increased 
risk for influenza-related complications and 
to their contacts. 

‘‘(iii) Providing for the continued avail-
ability of influenza immunizations through 
December of such year, and for additional pe-
riods to the extent that influenza vaccine re-
mains available. 

‘‘(iv) Encouraging States, as appropriate, 
to develop contingency plans (including 
plans for public and professional educational 
activities) for maximizing influenza immuni-
zations for high-risk populations in the 
event of a delay or shortage of influenza vac-
cine. 

‘‘(D) The Secretary shall submit to the 
Committee on Energy and Commerce of the 
House of Representatives, and the Com-
mittee on Health, Education, Labor, and 
Pensions of the Senate, periodic reports de-
scribing the activities of the Secretary under 
this subsection regarding influenza vaccine. 
The first such report shall be submitted not 
later than June 6, 2003, the second report 
shall be submitted not later than June 6, 
2004, and subsequent reports shall be sub-
mitted biennially thereafter.’’. 
SEC. ll12. PROGRAM FOR INCREASING IMMUNI-

ZATION RATES FOR ADULTS AND 
ADOLESCENTS; COLLECTION OF AD-
DITIONAL IMMUNIZATION DATA. 

(a) ACTIVITIES OF CENTERS FOR DISEASE 
CONTROL AND PREVENTION.—Section 317(j) of 
the Public Health Service Act (42 U.S.C. 
247b(j)), as amended by section ll11, is fur-
ther amended by adding at the end the fol-
lowing: 

‘‘(4)(A) For the purpose of carrying out ac-
tivities to increase immunization rates for 

adults and adolescents through the immuni-
zation program under this subsection, and 
for the purpose of carrying out subsection 
(k)(2), there are authorized to be appro-
priated $50,000,000 for fiscal year 2003, and 
such sums as may be necessary for each of 
the fiscal years 2004 through 2006. Such au-
thorization is in addition to amounts avail-
able under paragraphs (1), (2), and (3) for 
such purposes. 

‘‘(B) In expending amounts appropriated 
under subparagraph (A), the Secretary shall 
give priority to adults and adolescents who 
are medically underserved and are at risk for 
vaccine-preventable diseases, including as 
appropriate populations identified through 
projects under subsection (k)(2)(E). 

‘‘(C) The purposes for which amounts ap-
propriated under subparagraph (A) are avail-
able include (with respect to immunizations 
for adults and adolescents) the payment of 
the costs of storing vaccines, outreach ac-
tivities to inform individuals of the avail-
ability of the immunizations, and other pro-
gram expenses necessary for the establish-
ment or operation of immunization programs 
carried out or supported by States or other 
public entities pursuant to this subsection. 

‘‘(5) The Secretary shall annually submit 
to Congress a report that—

‘‘(A) evaluates the extent to which the im-
munization system in the United States has 
been effective in providing for adequate im-
munization rates for adults and adolescents, 
taking into account the applicable year 2010 
health objectives established by the Sec-
retary regarding the health status of the 
people of the United States; and 

‘‘(B) describes any issues identified by the 
Secretary that may affect such rates. 

‘‘(6) In carrying out this subsection and 
paragraphs (1) and (2) of subsection (k), the 
Secretary shall consider recommendations 
regarding immunizations that are made in 
reports issued by the Institute of Medicine.’’. 

(b) RESEARCH, DEMONSTRATIONS, AND EDU-
CATION.—Section 317(k) of the Public Health 
Service Act (42 U.S.C. 247b(k)) is amended—

(1) by redesignating paragraphs (2) through 
(4) as paragraphs (3) through (5), respec-
tively; and 

(2) by inserting after paragraph (1) the fol-
lowing: 

‘‘(2) The Secretary, directly and through 
grants under paragraph (1), shall provide for 
a program of research, demonstration 
projects, and education in accordance with 
the following: 

‘‘(A) The Secretary shall coordinate with 
public and private entities (including non-
profit private entities), and develop and dis-
seminate guidelines, toward the goal of en-
suring that immunizations are routinely of-
fered to adults and adolescents by public and 
private health care providers. 

‘‘(B) The Secretary shall cooperate with 
public and private entities to obtain infor-
mation for the annual evaluations required 
in subsection (j)(5)(A). 

‘‘(C) The Secretary shall (relative to fiscal 
year 2001) increase the extent to which the 
Secretary collects data on the incidence, 
prevalence, and circumstances of diseases 
and adverse events that are experienced by 
adults and adolescents and may be associ-
ated with immunizations, including col-
lecting data in cooperation with commercial 
laboratories. 

‘‘(D) The Secretary shall ensure that the 
entities with which the Secretary cooperates 
for purposes of subparagraphs (A) through 
(C) include managed care organizations, 
community-based organizations that provide 
health services, and other health care pro-
viders. 

‘‘(E) The Secretary shall provide for 
projects to identify racial and ethnic minor-
ity groups and other health disparity popu-

lations for which immunization rates for 
adults and adolescents are below such rates 
for the general population, and to determine 
the factors underlying such disparities.’’. 

SEC. ll13. IMMUNIZATION AWARENESS. 

(a) DEVELOPMENT OF INFORMATION CON-
CERNING MENINGITIS.—

(1) IN GENERAL.—The Secretary of Health 
and Human Services, in consultation with 
the Director of the Centers for Disease Con-
trol and Prevention, shall develop and make 
available to entities described in paragraph 
(2) information concerning bacterial menin-
gitis and the availability and effectiveness of 
vaccinations for populations targeted by the 
Advisory Committee on Immunization Prac-
tices (an advisory committee established by 
the Secretary of Health and Human Services, 
acting through the Centers for Disease Con-
trol and Prevention). 

(2) ENTITIES.—An entity is described in this 
paragraph if the entity—

(A) is—
(i) a college or university; or 
(ii) any other facility with a setting simi-

lar to a dormitory that houses age-appro-
priate populations for whom the Advisory 
Committee on Immunization Practices rec-
ommends such a vaccination; and 

(B) is determined appropriate by the Sec-
retary of Health and Human Services. 

(b) DEVELOPMENT OF INFORMATION CON-
CERNING HEPATITIS.—

(1) IN GENERAL.—The Secretary of Health 
and Human Services, in consultation with 
the Director of the Centers for Disease Con-
trol and Prevention, shall develop and make 
available to entities described in paragraph 
(2) information concerning hepatitis A and B 
and the availability and effectiveness of vac-
cinations with respect to such diseases. 

(2) ENTITIES.—An entity is described in this 
paragraph if the entity—

(A) is—
(i) a health care clinic that serves individ-

uals diagnosed as being infected with HIV or 
as having other sexually transmitted dis-
eases; 

(ii) an organization or business that coun-
sels individuals about international travel or 
who arranges for such travel; 

(iii) a police, fire or emergency medical 
services organization that responds to nat-
ural or man-made disasters or emergencies; 

(iv) a prison or other detention facility; 
(v) a college or university; or 
(vi) a public health authority or children’s 

health service provider in areas of inter-
mediate or high endemicity for hepatitis A 
as defined by the Centers for Disease Control 
and Prevention; and 

(B) is determined appropriate by the Sec-
retary of Health and Human Services. 

SEC. ll14. SUPPLY OF VACCINES. 

(a) IN GENERAL.—The Secretary of Health 
and Human Services, acting through the Di-
rector of the Centers for Disease Control and 
Prevention, shall prioritize, acquire, and 
maintain a supply of such prioritized vac-
cines sufficient to provide vaccinations 
throughout a 6-month period. 

(b) PROCEEDS.—Any proceeds received by 
the Secretary of Health and Human Services 
from the sale of vaccines contained in the 
supply described in subsection (a), shall be 
available to the Secretary for the purpose of 
purchasing additional vaccines for the sup-
ply. Such proceeds shall remain available 
until expended. 

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated for 
the purpose of carrying out subsection (a) 
such sums as may be necessary for each of 
fiscal years 2003 through 2008. 
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Subtitle B—Vaccine Injury Compensation 

Program 
SEC. ll21. ADMINISTRATIVE REVISION OF VAC-

CINE INJURY TABLE. 
Section 2114 of the Public Health Service 

Act (42 U.S.C. 300aa–14) is amended—
(1) in subsection (c), by striking paragraph 

(1) and inserting the following: 
‘‘(1) The Secretary may promulgate regula-

tions to modify in accordance with para-
graph (3) the Vaccine Injury Table. In pro-
mulgating such regulations, the Secretary 
shall provide for notice and for at least 60 
days opportunity for public comment.’’; and 

(2) in subsection (d), by striking ‘‘90 days’’ 
and inserting ‘‘60 days’’. 
SEC. ll22. EQUITABLE RELIEF. 

Section 2111(a)(2)(A) of the Public Health 
Service Act (42 U.S.C. 300aa–11(a)(2)(A)) is 
amended by striking ‘‘No person’’ and all 
that follows through ‘‘and—’’ and inserting 
the following: ‘‘No person may bring or 
maintain a civil action against a vaccine ad-
ministrator or manufacturer in a State or 
Federal court for damages arising from, or 
equitable relief relating to, a vaccine-related 
injury or death associated with the adminis-
tration of a vaccine after October 1, 1988 and 
no such court may award damages or equi-
table relief for any such vaccine-related in-
jury or death, unless the person proves past 
or present physical injury and a timely peti-
tion has been filed, in accordance with sec-
tion 2116 for compensation under the Pro-
gram for such injury or death and—’’. 
SEC. ll23. PARENT OR OTHER THIRD PARTY PE-

TITIONS FOR COMPENSATION. 
(a) LIMITATIONS ON DERIVATIVE PETI-

TIONS.—Section 2111(a)(2) of the Public 
Health Service Act (42 U.S.C. 300aa–11(a)(2)) 
is amended—

(1) in subparagraph (B), by inserting ‘‘or 
(B)’’ after ‘‘subparagraph (A)’’; 

(2) by redesignating subparagraph (B) as 
subparagraph (C); and 

(3) by inserting after subparagraph (A) the 
following: 

‘‘(B)(i) No parent, legal guardian, or spouse 
(referred to in this title as a parent or other 
third party) may bring or maintain a civil 
action against a vaccine administrator or 
manufacturer in a Federal or State court for 
damages or equitable relief relating to a vac-
cine-related injury or death, including dam-
ages for loss of consortium, society, compan-
ionship, or services, loss of earnings, medical 
or other expenses, and emotional distress, 
and no court may award damages or equi-
table relief in such an action, unless—

‘‘(I) the person who sustained the under-
lying vaccine-related injury or death upon 
which such parent’s or other third party’s 
claim is premised has, in accordance with 
section 2112, been awarded compensation in a 
final judgment of the United States Court of 
Federal Claims and such judgment is subject 
to no further appeal or review; 

‘‘(II) such parent or other third party time-
ly filed a derivative petition, in accordance 
with section 2116; and 

‘‘(III)(aa) the United States Court of Fed-
eral Claims has issued judgment under sec-
tion 2112 on the derivative petition, and such 
parent or other third party elects under sec-
tion 2121(a) to file a civil action; or 

‘‘(bb) such parent or other third party 
elects to withdraw such derivative petition 
under section 2121(b) or such petition is con-
sidered withdrawn under such section. 

‘‘(ii) Any civil action brought in accord-
ance with this subparagraph shall be subject 
to the standards and procedures set forth in 
sections 2122 and 2123, regardless of whether 
the action arises directly from a vaccine-re-
lated injury or death associated with the ad-
ministration of a vaccine. In a case in which 
the person who sustained the underlying vac-

cine-related injury or death upon which such 
parent’s or other third party’s civil action is 
premised elects under section 2121(a) to re-
ceive the compensation awarded, such parent 
or other third party may not bring a civil ac-
tion for damages or equitable relief, and no 
court may award damages or equitable re-
lief, for any injury or loss of the type set 
forth in section 2115(a) or that might in any 
way overlap with or otherwise duplicate 
compensation of the type available under 
section 2115(a).’’. 

(b) ELIGIBLE PERSONS.—Section 2111(a)(9) of 
the Public Health Service Act (42 U.S.C. 
300aa–11(a)(9)) is amended by striking the pe-
riod and inserting ‘‘and to a parent or other 
third party to the extent such parent or 
other third party seeks damages or equitable 
relief relating to a vaccine-related injury or 
death sustained by a person who is qualified 
to file a petition for compensation under the 
Program.’’. 

(c) PETITIONERS.—Section 2111(b) of the 
Public Health Service Act (42 U.S.C. 300aa–
11(b)) is amended—

(1) in paragraph (1)—
(A) in subparagraph (A), by striking ‘‘(B)’’ 

and inserting ‘‘(C)’’; 
(B) by redesignating subparagraph (B) as 

subparagraph (C); and 
(C) by inserting after subparagraph (A) the 

following: 
‘‘(B) Except as provided in subparagraph 

(C), any parent or other third party with re-
spect to a person—

‘‘(i) who has sustained a vaccine-related in-
jury or death; 

‘‘(ii) who has filed a petition for compensa-
tion under the Program (or whose legal rep-
resentative has filed such a petition as au-
thorized in subparagraph (A)); and 

‘‘(iii) who has, in accordance with section 
2112, been awarded compensation in a final 
judgment of the United States Court of Fed-
eral Claims that is subject to no further ap-
peal or review;

may, if such parent or other third party 
meets the requirements of subsection (d), file 
a derivative petition under this section.’’; 
and 

(2) in paragraph (2)—
(A) by inserting ‘‘by or on behalf of the 

person who sustained the vaccine-related in-
jury or death’’ after ‘‘filed’’; and 

(B) by adding at the end the following: ‘‘A 
parent or other third party may file only 1 
derivative petition with respect to each ad-
ministration of a vaccine.’’. 

(d) DERIVATIVE PETITION CONTENTS.—Sec-
tion 2111 of the Public Health Service Act (42 
U.S.C. 300aa–11) is amended—

(1) by redesignating subsections (d) and (e) 
as subsections (e) and (f), respectively; and 

(2) by inserting after subsection (c) the fol-
lowing: 

‘‘(d) DERIVATIVE PETITIONS.—
‘‘(1) If the parent or other third party with 

respect to the person who sustained the vac-
cine-related injury or death seeks compensa-
tion under the Program, such parent or other 
third party shall file a timely derivative pe-
tition for compensation under the Program 
in accordance with this section. 

‘‘(2) Such a derivative petition shall con-
tain—

‘‘(A) except for records that are unavail-
able as described in subsection (c)(3), an affi-
davit, and supporting documentation, dem-
onstrating that—

‘‘(i) such person was, in accordance with 
section 2112, previously awarded compensa-
tion for the underlying vaccine-related in-
jury or death upon which such parent’s or 
other third party’s derivative petition is pre-
mised in a final judgment of the United 
States Court of Federal Claims and such 
judgment is subject to no further appeal or 
review; 

‘‘(ii) the derivative petition was filed not 
later than 60 days after the date on which 
such judgment became final and subject to 
no further appeal or review; 

‘‘(iii) such parent or other third party suf-
fered a loss compensable under section 
2115(b) as a result of the vaccine-related in-
jury or death sustained by such person; and 

‘‘(iv) such parent or other third party has 
not previously collected an award or settle-
ment of a civil action for damages for such 
loss; and 

‘‘(B) records establishing such parent’s or 
other third party’s relationship to the person 
who sustained the vaccine-related injury or 
death.’’. 

(e) DETERMINATION OF ELIGIBILITY FOR COM-
PENSATION.—Section 2113(a)(1) of the Public 
Health Service Act (42 U.S.C. 300aa–13(a)(1)) 
is amended—

(1) in subparagraph (A), by inserting ‘‘or, 
as applicable, section 2111(d)’’ before the 
comma; and 

(2) in subparagraph (B), by inserting ‘‘or, 
as applicable, that the injury or loss de-
scribed in the derivative petition is due to 
factors unrelated to the vaccine-related in-
jury or death’’ after ‘‘the petition’’. 

(f) COMPENSATION.—Section 2115 of the Pub-
lic Health Service Act (42 U.S.C. 300aa–15) is 
amended—

(1) by redesignating subsections (b) 
through (j) as subsections (c) through (k), re-
spectively; 

(2) by inserting after subsection (a) the fol-
lowing: 

‘‘(b) DERIVATIVE PETITIONS.—Compensation 
awarded under the Program to a parent or 
other third party who files a derivative peti-
tion under section 2111 for a loss sustained as 
a result of a vaccine-related injury or death 
sustained by the injured party shall include 
compensation, if any, for loss of consortium, 
society, companionship, or services, in an 
amount not to exceed the lesser of $250,000 or 
the total amount of compensation awarded 
to the person who sustained the underlying 
vaccine-related injury or death.’’; 

(3) in subsection (e)(2), as so redesignated 
by paragraph (1)—

(A) by striking ‘‘(2) and (3)’’ and inserting 
‘‘(2), (3), and (4)’’; and 

(B) by inserting ‘‘and subsection (b),’’ after 
‘‘(a),’’; 

(4) in subsection (g), as so redesignated by 
paragraph (1), in paragraph (4)(B), by strik-
ing ‘‘subsection (j)’’ and inserting ‘‘sub-
section (k)’’; 

(5) in subsection (j), as so redesignated by 
paragraph (1)—

(A) in paragraph (1), by striking ‘‘sub-
section (j)’’ and inserting ‘‘subsection (k)’’; 
and 

(B) in paragraph (2), by inserting ‘‘, or to a 
parent or other third party with respect to a 
person who sustained a vaccine-related in-
jury or death,’’ after ‘‘death’’; and 

(6) in subsection (k), as so redesignated by 
paragraph (1), by striking ‘‘subsection 
(f)(4)(B)’’ and inserting ‘‘subsection 
(g)(4)(B)’’. 
SEC. ll24. JURISDICTION TO DISMISS ACTIONS 

IMPROPERLY BROUGHT. 
Section 2111(a)(3) of the Public Health 

Service Act (42 U.S.C. 300aa–11(a)(3)) is 
amended by adding at the end the following: 
‘‘If any civil action which is barred under 
subparagraph (A) or (B) of paragraph (2) is 
filed or maintained in a State court, or any 
vaccine administrator or manufacturer is 
made a party to any civil action brought in 
State court (other than a civil action which 
may be brought under paragraph (2)) for 
damages or equitable relief for a vaccine-re-
lated injury or death associated with the ad-
ministration of a vaccine after October 1, 
1988, the civil action may be removed by the 
defendant or defendants to the United States 
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Court of Federal Claims, which shall have ju-
risdiction over such civil action, and which 
shall dismiss such action. The notice re-
quired by section 1446 of title 28, United 
States Code, shall be filed with the United 
States Court of Federal Claims, and that 
court shall proceed in accordance with sec-
tions 1446 through 1451 of title 28, United 
States Code.’’. 
SEC. ll25. APPLICATION. 

Section 2111(a)(9) of the Public Health 
Service Act (42 U.S.C. 300aa–11(a)(9)) is 
amended by striking ‘‘This’’ and inserting 
‘‘Except as provided in paragraph (2), this’’. 
SEC. ll26. CLARIFICATION OF WHEN INJURY IS 

CAUSED BY FACTOR UNRELATED TO 
ADMINISTRATION OF VACCINE. 

Section 2113(a)(2)(B) of the Public Health 
Service Act (42 U.S.C. 300aa–13(a)(2)(B)) is 
amended—

(1) by inserting ‘‘structural lesions, genetic 
disorders,’’ after ‘‘and related anoxia),’’; 

(2) by inserting ‘‘(without regard to wheth-
er the cause of the infection, toxin, trauma, 
structural lesion, genetic disorder, or meta-
bolic disturbance is known)’’ after ‘‘meta-
bolic disturbances’’; and 

(3) by striking ‘‘but’’ and inserting ‘‘and’’. 
SEC. ll27. INCREASE IN AWARD IN THE CASE OF 

A VACCINE-RELATED DEATH AND 
FOR PAIN AND SUFFERING. 

Section 2115(a) of the Public Health Serv-
ice Act (42 U.S.C. 300aa–15(a)) is amended—

(1) in paragraph (2), by striking ‘‘$250,000’’ 
and inserting ‘‘$350,000’’; and 

(2) in paragraph (4), by striking ‘‘$250,000’’ 
and inserting ‘‘$350,000’’. 
SEC. ll28. BASIS FOR CALCULATING PRO-

JECTED LOST EARNINGS. 
Section 2115(a)(3)(B) of the Public Health 

Service Act (42 U.S.C. 300aa–15(a)(3)(B)) is 
amended by striking ‘‘loss of earnings’’ and 
all that follows and inserting the following: 
‘‘loss of earnings determined on the basis of 
the annual estimate of the average (mean) 
gross weekly earnings of wage and salary 
workers age 18 and over (excluding the incor-
porated self-employed) in the private non-
farm sector (which includes all industries 
other than agricultural production crops and 
livestock), as calculated annually by the Bu-
reau of Labor Statistics from the quarter 
sample data of the Current Population Sur-
vey, or as calculated by such similar method 
as the Secretary may prescribe by regula-
tion, less appropriate taxes and the average 
cost of a health insurance policy, as deter-
mined by the Secretary.’’. 
SEC. ll29. ALLOWING COMPENSATION FOR 

FAMILY COUNSELING EXPENSES 
AND EXPENSES OF ESTABLISHING 
GUARDIANSHIP. 

(a) FAMILY COUNSELING EXPENSES IN POST-
1988 CASES.—Section 2115(a) of the Public 
Health Service Act (42 U.S.C. 300aa–15(a)) is 
amended by adding at the end to following: 

‘‘(5) Actual unreimbursable expenses that 
have been or will be incurred for family 
counseling as is determined to be reasonably 
necessary and that result from the vaccine-
related injury from which the petitioner 
seeks compensation.’’. 

(b) EXPENSES OF ESTABLISHING 
GUARDIANSHIPS IN POST-1988 CASES.—Section 
2115(a) of the Public Health Service Act (42 
U.S.C. 300aa–15(a)), as amended by subsection 
(a), is further amended by adding at the end 
the following: 

‘‘(6) Actual unreimbursable expenses that 
have been, or will be reasonably incurred to 
establish and maintain a guardianship or 
conservatorship for an individual who has 
suffered a vaccine-related injury, including 
attorney fees and other costs incurred in a 
proceeding to establish and maintain such 
guardianship or conservatorship.’’. 

(c) CONFORMING AMENDMENT FOR CASES 
FROM 1988 AND EARLIER.—Section 2115 of the 

Public Health Service Act (42 U.S.C. 300aa–
15) is amended in subsection (c), as so redes-
ignated by section ll23(f)—

(1) in paragraph (2), by striking ‘‘and’’ at 
the end; 

(2) in paragraph (3), by striking ‘‘(e)’’ and 
inserting ‘‘(f))’’; 

(3) by redesignating paragraph (3) as para-
graph (5); and 

(4) by inserting after paragraph (2), the fol-
lowing: 

‘‘(3) family counseling expenses (as pro-
vided for in paragraph (5) of subsection (a)); 

‘‘(4) expenses of establishing guardianships 
(as provided for in paragraph (6) of sub-
section (a)); and’’. 
SEC. ll30. ALLOWING PAYMENT OF INTERIM 

COSTS. 
Section 2115 of the Public Health Service 

Act (42 U.S.C. 300aa–15) is amended in sub-
section (f), as so redesignated by section 
ll23(f), by adding at the end the following: 

‘‘(4) A special master or court may make 
an interim award of costs if—

‘‘(A) the case involves a vaccine adminis-
tered on or after October 1, 1988; 

‘‘(B) the special master or court has deter-
mined whether or not the petitioner is enti-
tled to compensation under the Program; 

‘‘(C) the award is limited to other costs 
(within the meaning of paragraph (1)(B)) in-
curred in the proceeding; and 

‘‘(D) the petitioner provides documenta-
tion verifying the expenditure of the amount 
for which compensation is sought.’’. 
SEC. ll31. PROCEDURE FOR PAYING ATTOR-

NEYS’ FEES. 
Section 2115 of the Public Health Service 

Act (42 U.S.C. 300aa–15), is amended in sub-
section (f), as so redesignated by section 
ll23(f) and amended by section ll30, by 
adding at the end the following: 

‘‘(5) When a special master or court awards 
attorney fees or costs under paragraph (1) or 
(4), it may order that such fees or costs be 
payable solely to the petitioner’s attorney 
if—

‘‘(A) the petitioner expressly consents; or 
‘‘(B) the special master or court deter-

mines, after affording to the Secretary and 
to all interested persons the opportunity to 
submit relevant information, that—

‘‘(i) the petitioner cannot be located or re-
fuses to respond to a request by the special 
master or court for information, and there is 
no practical alternative means to ensure 
that the attorney will be reimbursed for such 
fees or costs expeditiously; or 

‘‘(ii) there are otherwise exceptional cir-
cumstances and good cause for paying such 
fees or costs solely to the petitioner’s attor-
ney.’’. 
SEC. ll32. EXTENSION OF STATUTE OF LIMITA-

TIONS. 
(a) GENERAL RULE.—Section 2116(a) of the 

Public Health Service Act (42 U.S.C. 300aa–
16(a)) is amended—

(1) in paragraph (2) by striking ‘‘36 
months’’ and inserting ‘‘6 years’’; and 

(2) in paragraph (3), by striking ‘‘48 
months’’ and inserting ‘‘6 years’’. 

(b) CLAIMS BASED ON REVISIONS TO TABLE.—
Section 2116 of the Public Health Service Act 
(42 U.S.C. 300aa–16) is amended by striking 
subsection (b) and inserting the following: 

‘‘(b) EFFECT OF REVISED TABLE.—If at any 
time the Vaccine Injury Table is revised and 
the effect of such revision is to make an indi-
vidual eligible for compensation under the 
program, where, before such revision, such 
individual was not eligible for compensation 
under the program, or to significantly in-
crease the likelihood that an individual will 
be able to obtain compensation under the 
program, such person may, and shall before 
filing a civil action for equitable relief or 
monetary damages, notwithstanding section 

2111(b)(2), file a petition for such compensa-
tion if—

‘‘(1) the vaccine-related death or injury 
with respect to which the petition is filed oc-
curred not more than 8 years before the ef-
fective date of the revision of the table; and 

‘‘(2) either—
‘‘(A) the petition satisfies the conditions 

described in subsection (a); or 
‘‘(B) the date of the occurrence of the first 

symptom or manifestation of onset of the in-
jury occurred more than 4 years before the 
petition is filed, and the petition is filed not 
more than 2 years after the effective date of 
the revision of the table.’’. 

(c) DERIVATIVE PETITIONS.—Section 2116 of 
the Public Health Service Act (42 U.S.C. 
300aa–16) is amended by adding at the end 
the following: 

‘‘(d) DERIVATIVE PETITIONS.—No derivative 
petition may be filed for compensation under 
the Program later than 60 days after the date 
on which the United States Court of Federal 
Claims has entered final judgment and the 
time for all further appeal or review has ex-
pired on the underlying claim of the person 
who sustained the vaccine-related injury or 
death upon which the derivative petition is 
premised.’’. 

(d) TIMELY RESOLUTIONS OF CLAIMS.—
(1) SPECIAL MASTER DECISION.—Section 

2112(d)(3)(A) of the Public Health Service Act 
(42 U.S.C. 300aa–12(d)(3)(A)) is amended by 
adding at the end the following: ‘‘For pur-
poses of this subparagraph, the petition shall 
be deemed to be filed on the date on which 
all petition contents and supporting docu-
ments required under section 2111(c) and, 
when applicable, section 2111(d) and the Vac-
cine Rules of the United States Court of Fed-
eral Claims, such as an affidavit and sup-
porting documentation, are served on the 
Secretary and filed with the clerk of the 
United States Court of Federal Claims.’’. 

(2) COURT OF FEDERAL CLAIMS DECISION.—
Section 2121(b) of the Public Health Service 
Act (42 U.S.C. 300aa–21(b)) is amended by add-
ing at the end the following: ‘‘For purposes 
of this subsection, the petition shall be 
deemed to be filed on the date on which all 
petition contents and supporting documents 
required under section 2111(c) and, when ap-
plicable, section 2111(d) and the Vaccine 
Rules of the United States Court of Federal 
Claims, such as an affidavit and supporting 
documentation, are served on the Secretary 
and filed with the clerk of the United States 
Court of Federal Claims.’’. 
SEC. ll33. ADVISORY COMMISSION ON CHILD-

HOOD VACCINES. 
(a) SELECTION OF PERSONS INJURED BY VAC-

CINES AS PUBLIC MEMBERS.—Section 
2119(a)(1)(B) of the Public Health Service Act 
(42 U.S.C. 300aa–19(a)(1)(B)) is amended by 
striking ‘‘of whom’’ and all that follows and 
inserting the following: ‘‘of whom 1 shall be 
the legal representative of a child who has 
suffered a vaccine-related injury or death, 
and at least 1 other shall be either the legal 
representative of a child who has suffered a 
vaccine-related injury or death or an indi-
vidual who has personally suffered a vaccine-
related injury.’’. 

(b) MANDATORY MEETING SCHEDULE ELIMI-
NATED.—Section 2119(c) of the Public Health 
Service Act (42 U.S.C. 300aa–19(c)) is amended 
by striking ‘‘not less often than four times 
per year and’’. 
SEC. ll34. CLARIFICATION OF STANDARDS OF 

RESPONSIBILITY. 
(a) GENERAL RULE.—Section 2122(a) of the 

Public Health Service Act (42 U.S.C. 300aa–
22(a)) is amended by striking ‘‘and (e) State 
law shall apply to a civil action brought for 
damages’’ and inserting ‘‘(d), and (f) State 
law shall apply to a civil action brought for 
damages or equitable relief’’; and 
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(b) UNAVOIDABLE ADVERSE SIDE EFFECTS.—

Section 2122(b)(1) of the Public Health Serv-
ice Act (42 U.S.C. 300aa–22(b)(1)) is amended 
by inserting ‘‘or equitable relief’’ after ‘‘for 
damages’’. 

(c) DIRECT WARNINGS.—Section 2122(c) of 
the Public Health Service Act (42 U.S.C. 
300aa–22(c)) is amended by inserting ‘‘or equi-
table relief’’ after ‘‘for damages’’. 

(d) CONSTRUCTION.—Section 2122(d) of the 
Public Health Service Act (42 U.S.C. 300aa–
22(d)) is amended—

(1) by inserting ‘‘or equitable relief’’ after 
‘‘for damages’’; and 

(2) by inserting ‘‘or relief’’ after ‘‘which 
damages’’. 

(e) PAST OR PRESENT PHYSICAL INJURY.—
Section 2122 of the Public Health Service Act 
(42 U.S.C. 300aa–22) is amended—

(1) by redesignating subsections (d) and (e) 
as subsections (e) and (f), respectively; and 

(2) by inserting after subsection (c) the fol-
lowing: 

‘‘(d) PAST OR PRESENT PHYSICAL INJURY.—
No vaccine manufacturer or vaccine admin-
istrator shall be liable in a civil action 
brought after October 1, 1988, for equitable or 
monetary relief absent proof of past or 
present physical injury from the administra-
tion of a vaccine, nor shall any vaccine man-
ufacturer or vaccine administrator be liable 
in any such civil action for claims of medical 
monitoring, or increased risk of harm.’’. 
SEC. ll35. CLARIFICATION OF DEFINITION OF 

MANUFACTURER. 
Section 2133(3) of the Public Health Service 

Act (42 U.S.C. 300aa–33(3)) is amended—
(1) in the first sentence, by striking ‘‘under 

its label any vaccine set forth in the Vaccine 
Injury Table’’ and inserting ‘‘any vaccine set 
forth in the Vaccine Injury table, including 
any component or ingredient of any such 
vaccine’’; and 

(2) in the second sentence, by inserting 
‘‘including any component or ingredient of 
any such vaccine’’ before the period. 
SEC. ll36. CLARIFICATION OF DEFINITION OF 

VACCINE-RELATED INJURY OR 
DEATH. 

Section 2133(5) of the Public Health Service 
Act (42 U.S.C. 300aa–33(5)) is amended by add-
ing at the end the following: ‘‘For purposes 
of the preceding sentence, an adulterant or 
contaminant shall not include any compo-
nent or ingredient listed in a vaccine’s prod-
uct license application or product label.’’. 
SEC. ll37. CLARIFICATION OF DEFINITION OF 

VACCINE. 
Section 2133 of the Public Health Service 

Act (42 U.S.C. 300aa–33) is amended by adding 
at the end the following: 

‘‘(7) The term ‘vaccine’ means any prepara-
tion or suspension, including a preparation 
or suspension containing an attenuated or 
inactive microorganism or subunit thereof or 
toxin, developed or administered to produce 
or enhance the body’s immune response to a 
disease or diseases and includes all compo-
nents and ingredients listed in the vaccines’s 
product license application and product 
label.’’. 
SEC. ll38. AMENDMENTS TO VACCINE INJURY 

COMPENSATION TRUST FUND. 
(a) EXPANSION OF COMPENSATED LOSS.—Sec-

tion 9510(c)(1)(A) of the Internal Revenue 
Code of 1986 is amended by inserting ‘‘, or re-
lated loss,’’ after ‘‘death’’. 

(b) INCREASE IN LIMIT ON ADMINISTRATIVE 
EXPENSES.—Subparagraph (B) of section 
9510(c)(1) of the Internal Revenue Code of 
1986 is amended—

(1) by striking ‘‘(but not in excess of the 
base amount of $9,500,000 for any fiscal 
year)’’; and 

(2) by striking the period and inserting ‘‘, 
provided that such administrative costs shall 
not exceed the greater of—

‘‘(i) the base amount of $9,500,000, 
‘‘(ii) 125 percent of the base amount for any 

fiscal year in which the total number of 
claims pending under such subtitle exceeds 
150 percent of the average number of claims 
pending in the preceding 5 years, 

‘‘(iii) 175 percent of the base amount for 
any fiscal year in which the total number of 
claims pending under such subtitle exceeds 
200 percent of the average number of claims 
pending in the preceding 5 years, 

‘‘(iv) 225 percent of the base amount for 
any fiscal year in which the total number of 
claims pending under such subtitle exceeds 
250 percent of the average number of claims 
pending in the preceding 5 years, or 

‘‘(v) 275 percent of the base amount for any 
fiscal year in which the total number of 
claims pending under such subtitle exceeds 
300 percent of the average number of claims 
pending in the preceding 5 years.’’. 

(c) CONFORMING AMENDMENT.—Section 
9510(c)(1)(A) of the Internal Revenue Code of 
1986 is amended by striking ‘‘October 18, 
2000’’ and inserting ‘‘the date of enactment 
of the Improved Vaccine Affordability and 
Availability Act’’. 
SEC. ll39. ONGOING REVIEW OF CHILDHOOD 

VACCINE DATA. 
Part C of title XXI of the Public Health 

Service Act (42 U.S.C. 300a–25 et seq.) is 
amended by adding at the end the following: 
‘‘SEC. 2129. ONGOING REVIEW OF CHILDHOOD 

VACCINE DATA. 
‘‘(a) IN GENERAL.—Not later than 6 months 

after the date of enactment of this section, 
the Secretary shall enter into a contract 
with the Institute of Medicine of the Na-
tional Academy of Science under which the 
Institute shall conduct an ongoing, com-
prehensive review of new scientific data on 
childhood vaccines (according to priorities 
agreed upon from time to time by the Sec-
retary and the Institute of Medicine). 

‘‘(b) REPORTS.—Not later than 3 years after 
the date on which the contract is entered 
into under subsection (a), the Institute of 
Medicine shall submit to the Secretary a re-
port on the findings of studies conducted, in-
cluding findings as to any adverse events as-
sociated with childhood vaccines, including 
conclusions concerning causation of adverse 
events by such vaccines, and other appro-
priate recommendations, based on such find-
ings and conclusions. 

‘‘(c) FAILURE TO ENTER INTO CONTRACT.—If 
the Secretary and the Institute of Medicine 
are unable to enter into the contract de-
scribed in subsection (a), the Secretary shall 
enter into a contract with another qualified 
nongovernmental scientific organization for 
the purposes described in subsections (a) and 
(b). 

‘‘(d) AUTHORIZATION OF APPROPRIATIONS.—
To carry out this section, there are author-
ized to be appropriated such sums as may be 
necessary for each of fiscal years 2003, 2004, 
2005 and 2006.’’. 
SEC. ll40. PENDING ACTIONS. 

The amendments made by this title shall 
apply to all actions or proceedings pending 
on or after the date of enactment of this Act, 
unless a court of competent jurisdiction has 
entered judgment (regardless of whether the 
time for appeal has expired) in such action or 
proceeding disposing of the entire action or 
proceeding. 
SEC. ll41. REPORT. 

Not later than 1 year after the date of en-
actment of this Act, and annually thereafter, 
the Advisory Commission on Childhood Vac-
cines shall report to the Secretary of Health 
and Human Services regarding the status of 
the Vaccine Injury Compensation Trust 
Fund, and shall make recommendations to 
the Secretary regarding the allocation of 
funds from the Vaccine Injury Compensation 
Trust Fund.

SA 4345. Mr. GRAHAM (for himself, 
Mr. SMITH of Oregon, Mr. MILLER, Mrs. 
LINCOLN, Mr. BINGAMAN, Mr. KENNEDY, 
and Ms. STABENOW) proposed an amend-
ment to amendment SA 4299 proposed 
by Mr. REID (for Mr. DORGAN (for him-
self, Mr. WELLSTONE, Mr. JEFFORDS, 
Ms. STABENOW, Ms. COLLINS, Mr. LEVIN, 
Mr. JOHNSON, Mr. MILLER, Mr. DURBIN, 
Mr. FEINGOLD, and Mr. HARKIN)) to the 
bill (S. 812) to amend the Federal Food, 
Drug, and Cosmetic Act to provide 
greater access to affordable pharma-
ceuticals; as follows:

At the end, add the following: 

TITLE II—MEDICARE OUTPATIENT 
PRESCRIPTION DRUG BENEFIT PROGRAM 
SEC. 201. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This title may be cited 
as the ‘‘Medicare Prescription Drug Cost 
Protection Act of 2002’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this title is as follows:

Sec. 201. Short title; table of contents. 
Sec. 202. Medicare outpatient prescription 

drug benefit program. 

‘‘PART D—OUTPATIENT PRESCRIPTION DRUG 
BENEFIT PROGRAM 

‘‘Sec. 1860. Definitions. 
‘‘Sec. 1860A. Establishment of outpatient 

prescription drug benefit pro-
gram. 

‘‘Sec. 1860B. Enrollment under program. 
‘‘Sec. 1860C. Enrollment in a plan. 
‘‘Sec. 1860D. Providing information to bene-

ficiaries. 
‘‘Sec. 1860E. No premium for enrollment. 
‘‘Sec. 1860F. Outpatient prescription drug 

benefits. 
‘‘Sec. 1860G. Entities eligible to provide out-

patient drug benefit. 
‘‘Sec. 1860H. Minimum standards for eligible 

entities. 
‘‘Sec. 1860I. Payments. 
‘‘Sec. 1860J. Employer incentive program for 

employment-based retiree drug 
coverage. 

‘‘Sec. 1860K. Prescription Drug Account in 
the Federal Supplementary 
Medical Insurance Trust Fund. 

‘‘Sec. 1860L. Medicare Prescription Drug Ad-
visory Committee.’’. 

Sec. 203. Part D benefits under 
Medicare+Choice plans. 

Sec. 204. Additional assistance for low-in-
come beneficiaries. 

Sec. 205. Medigap revisions. 
Sec. 206. Comprehensive immunosuppressive 

drug coverage for transplant 
patients under part B. 

Sec. 207. HHS study and report on uniform 
pharmacy benefit cards. 

Sec. 208. GAO study and biennial reports on 
competition and savings. 

Sec. 209. Expansion of membership and du-
ties of Medicare Payment Advi-
sory Commission (MedPAC).

SEC. 202. MEDICARE OUTPATIENT PRESCRIPTION 
DRUG BENEFIT PROGRAM. 

(a) ESTABLISHMENT.—Title XVIII of the So-
cial Security Act (42 U.S.C. 1395 et seq.) is 
amended by redesignating part D as part E 
and by inserting after part C the following 
new part: 

‘‘PART D—OUTPATIENT PRESCRIPTION DRUG 
BENEFIT PROGRAM 

‘‘DEFINITIONS 

‘‘SEC. 1860. In this part: 
‘‘(1) COVERED OUTPATIENT DRUG.—
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), the term ‘covered out-
patient drug’ means any of the following 
products: 
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‘‘(i) A drug which may be dispensed only 

upon prescription, and—
‘‘(I) which is approved for safety and effec-

tiveness as a prescription drug under section 
505 of the Federal Food, Drug, and Cosmetic 
Act; 

‘‘(II)(aa) which was commercially used or 
sold in the United States before the date of 
enactment of the Drug Amendments of 1962 
or which is identical, similar, or related 
(within the meaning of section 310.6(b)(1) of 
title 21 of the Code of Federal Regulations) 
to such a drug, and (bb) which has not been 
the subject of a final determination by the 
Secretary that it is a ‘new drug’ (within the 
meaning of section 201(p) of the Federal 
Food, Drug, and Cosmetic Act) or an action 
brought by the Secretary under section 301, 
302(a), or 304(a) of such Act to enforce section 
502(f) or 505(a) of such Act; or 

‘‘(III)(aa) which is described in section 
107(c)(3) of the Drug Amendments of 1962 and 
for which the Secretary has determined 
there is a compelling justification for its 
medical need, or is identical, similar, or re-
lated (within the meaning of section 
310.6(b)(1) of title 21 of the Code of Federal 
Regulations) to such a drug, and (bb) for 
which the Secretary has not issued a notice 
of an opportunity for a hearing under section 
505(e) of the Federal Food, Drug, and Cos-
metic Act on a proposed order of the Sec-
retary to withdraw approval of an applica-
tion for such drug under such section be-
cause the Secretary has determined that the 
drug is less than effective for all conditions 
of use prescribed, recommended, or sug-
gested in its labeling. 

‘‘(ii) A biological product which—
‘‘(I) may only be dispensed upon prescrip-

tion; 
‘‘(II) is licensed under section 351 of the 

Public Health Service Act; and
‘‘(III) is produced at an establishment li-

censed under such section to produce such 
product. 

‘‘(iii) Insulin approved under appropriate 
Federal law, including needles and syringes 
for the administration of such insulin. 

‘‘(iv) A prescribed drug or biological prod-
uct that would meet the requirements of 
clause (i) or (ii) except that it is available 
over-the-counter in addition to being avail-
able upon prescription. 

‘‘(B) EXCLUSION.—The term ‘covered out-
patient drug’ does not include any product—

‘‘(i) except as provided in subparagraph 
(A)(iv), which may be distributed to individ-
uals without a prescription; 

‘‘(ii) for which payment is available under 
part A or B or would be available under part 
B but for the application of a deductible 
under such part (unless payment for such 
product is not available because benefits 
under part A or B have been exhausted), de-
termined, except as provided in subpara-
graph (C), without regard to whether the 
beneficiary involved is entitled to benefits 
under part A or enrolled under part B; or 

‘‘(iii) except for agents used to promote 
smoking cessation and agents used for the 
treatment of obesity, for which coverage 
may be excluded or restricted under section 
1927(d)(2). 

‘‘(C) CLARIFICATION REGARDING IMMUNO-
SUPPRESSIVE DRUGS.—In the case of a bene-
ficiary who is not eligible for any coverage 
under part B of drugs described in section 
1861(s)(2)(J) because of the requirements 
under such section (and would not be so eli-
gible if the individual were enrolled under 
such part), the term ‘covered outpatient 
drug’ shall include such drugs if the drugs 
would otherwise be described in subpara-
graph (A).

‘‘(2) ELIGIBLE BENEFICIARY.—The term ‘eli-
gible beneficiary’ means an individual that 

is entitled to benefits under part A or en-
rolled under part B. 

‘‘(3) ELIGIBLE ENTITY.—The term ‘eligible 
entity’ means any entity that the Secretary 
determines to be appropriate to provide eli-
gible beneficiaries with covered outpatient 
drugs under a plan under this part, includ-
ing—

‘‘(A) a pharmacy benefit management com-
pany; 

‘‘(B) a retail pharmacy delivery system; 
‘‘(C) a health plan or insurer; 
‘‘(D) a State (through mechanisms estab-

lished under a State plan under title XIX); 
‘‘(E) any other entity approved by the Sec-

retary; or 
‘‘(F) any combination of the entities de-

scribed in subparagraphs (A) through (E) if 
the Secretary determines that such combina-
tion—

‘‘(i) increases the scope or efficiency of the 
provision of benefits under this part; and 

‘‘(ii) is not anticompetitive. 
‘‘(4) MEDICARE+CHOICE ORGANIZATION; 

MEDICARE+CHOICE PLAN.—The terms 
‘Medicare+Choice organization’ and 
‘Medicare+Choice plan’ have the meanings 
given such terms in subsections (a)(1) and 
(b)(1), respectively, of section 1859 (relating 
to definitions relating to Medicare+Choice 
organizations). 

‘‘(5) PRESCRIPTION DRUG ACCOUNT.—The 
term ‘Prescription Drug Account’ means the 
Prescription Drug Account (as established 
under section 1860K) in the Federal Supple-
mentary Medical Insurance Trust Fund 
under section 1841. 

‘‘ESTABLISHMENT OF OUTPATIENT 
PRESCRIPTION DRUG BENEFIT PROGRAM 

‘‘SEC. 1860A. (a) PROVISION OF BENEFIT.—
‘‘(1) IN GENERAL.—Beginning in 2005, the 

Secretary shall provide for and administer 
an outpatient prescription drug benefit pro-
gram under which each eligible beneficiary 
enrolled under this part shall be provided 
with coverage of covered outpatient drugs as 
follows: 

‘‘(A) MEDICARE+CHOICE PLAN.—If the eligi-
ble beneficiary is eligible to enroll in a 
Medicare+Choice plan, the beneficiary—

‘‘(i) may enroll in such a plan; and 
‘‘(ii) if so enrolled, shall obtain coverage of 

covered outpatient drugs through such plan. 
‘‘(B) MEDICARE PRESCRIPTION DRUG PLAN.—

If the eligible beneficiary is not enrolled in a 
Medicare+Choice plan, the beneficiary shall 
obtain coverage of covered outpatient drugs 
through enrollment in a plan offered by an 
eligible entity with a contract under this 
part. 

‘‘(2) VOLUNTARY NATURE OF PROGRAM.—
Nothing in this part shall be construed as re-
quiring an eligible beneficiary to enroll in 
the program established under this part. 

‘‘(3) SCOPE OF BENEFITS.—The program es-
tablished under this part shall provide for 
coverage of all therapeutic categories and 
classes of covered outpatient drugs. 

‘‘(b) FINANCING.—The costs of providing 
benefits under this part shall be payable 
from the Prescription Drug Account. 

‘‘ENROLLMENT UNDER PROGRAM 
‘‘SEC. 1860B. (a) ESTABLISHMENT OF PROC-

ESS.—
‘‘(1) IN GENERAL.—The Secretary shall es-

tablish a process through which an eligible 
beneficiary (including an eligible beneficiary 
enrolled in a Medicare+Choice plan offered 
by a Medicare+Choice organization) may 
make an election at any time to enroll under 
the program under this part. 

‘‘(2) ENROLLMENT AND REENROLLMENT AT 
ANY TIME.—Under the process established 
under paragraph (1), an eligible beneficiary, 
beginning January 1, 2005, may—

‘‘(A) make an election to enroll under the 
program under this part at any time; and 

‘‘(B) terminate such election at any time 
and reenroll under such program at any 
time. 

‘‘(3) OPEN ENROLLMENT PERIOD PRIOR TO 
JANUARY 1, 2005, FOR INDIVIDUALS CURRENTLY 
ELIGIBLE.—The Secretary shall establish an 
open enrollment period of not less than 5 
months to ensure that—

‘‘(A) an individual who meets or will meet 
the definition of an eligible beneficiary 
under section 1860(2) as of January 1, 2005, is 
permitted to enroll under the program under 
this part prior to such date; and 

‘‘(B) coverage under this part for such an 
individual is effective as of such date. 

‘‘(4) REQUIREMENT OF ENROLLMENT.—An eli-
gible beneficiary must be enrolled under this 
part in order to be eligible to receive cov-
erage of covered outpatient drugs under this 
title. 

‘‘(5) LIMITATION.—Coverage under this part 
shall not begin prior to January 1, 2005. 

‘‘(b) TERMINATION.—
‘‘(1) IN GENERAL.—The causes of termi-

nation specified in section 1838 shall apply to 
this part in a similar manner as such causes 
apply to part B. 

‘‘(2) COVERAGE TERMINATED BY TERMINATION 
OF COVERAGE UNDER PARTS A AND B.—

‘‘(A) IN GENERAL.—In addition to the 
causes of termination specified in paragraph 
(1), the Secretary shall terminate an individ-
ual’s coverage under this part if the indi-
vidual is no longer enrolled in either part A 
or B. 

‘‘(B) EFFECTIVE DATE.—The termination de-
scribed in subparagraph (A) shall be effective 
on the effective date of termination of cov-
erage under part A or (if later) under part B. 

‘‘(3) PROCEDURES REGARDING TERMINATION 
OF A BENEFICIARY UNDER A PLAN.—The Sec-
retary shall establish procedures for deter-
mining the status of an eligible beneficiary’s 
enrollment under this part if the bene-
ficiary’s enrollment in a plan offered by an 
eligible entity under this part is terminated 
by the entity for cause (pursuant to proce-
dures established by the Secretary under sec-
tion 1860C(a)(1)). 

‘‘ENROLLMENT IN A PLAN 
‘‘SEC. 1860C. (a) PROCESS.—
‘‘(1) ESTABLISHMENT.—
‘‘(A) ELECTION.—
‘‘(i) IN GENERAL.—The Secretary shall es-

tablish a process through which an eligible 
beneficiary who is enrolled under this part 
but not enrolled in a Medicare+Choice plan 
offered by a Medicare+Choice organization—

‘‘(I) shall make an annual election to en-
roll in any plan offered by an eligible entity 
that has been awarded a contract under this 
part and serves the geographic area in which 
the beneficiary resides; and 

‘‘(II) may make an annual election to 
change the election under this clause. 

‘‘(ii) DEFAULT ENROLLMENT.—Such process 
shall include for the default enrollment in 
such a plan in the case of an eligible bene-
ficiary who is enrolled under this part but 
who has failed to make an election of such a 
plan. 

‘‘(B) RULES.—In establishing the process 
under subparagraph (A), the Secretary 
shall—

‘‘(i) use rules similar to the rules for en-
rollment, disenrollment, and termination of 
enrollment with a Medicare+Choice plan 
under section 1851, including—

‘‘(I) the establishment of special election 
periods under subsection (e)(4) of such sec-
tion; and 

‘‘(II) the application of the guaranteed 
issue and renewal provisions of subsection 
(g) of such section (other than paragraph 
(3)(C)(i), relating to default enrollment); and

‘‘(ii) coordinate enrollments, 
disenrollments, and terminations of enroll-
ment under part C with enrollments, 
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disenrollments, and terminations of enroll-
ment under this part. 

‘‘(2) FIRST ENROLLMENT PERIOD FOR PLAN 
ENROLLMENT FOR INDIVIDUALS CURRENTLY ELI-
GIBLE.—The process developed under para-
graph (1) shall—

‘‘(A) ensure—
‘‘(i) that an individual who meets or will 

meet the definition of an eligible beneficiary 
under section 1860(2) as of January 1, 2005, is 
permitted to enroll with an eligible entity 
prior to January 1, 2005; and 

‘‘(ii) that coverage under this part for such 
an individual is effective as of such date; and 

‘‘(B) be coordinated with the open enroll-
ment described in section 1860B(a)(3). 

‘‘(b) MEDICARE+CHOICE ENROLLEES.—
‘‘(1) IN GENERAL.—An eligible beneficiary 

who is enrolled under this part and enrolled 
in a Medicare+Choice plan offered by a 
Medicare+Choice organization shall receive 
coverage of covered outpatient drugs under 
this part through such plan. 

‘‘(2) RULES.—Enrollment in a 
Medicare+Choice plan is subject to the rules 
for enrollment in such a plan under section 
1851. 

‘‘PROVIDING INFORMATION TO BENEFICIARIES 
‘‘SEC. 1860D. (a) ACTIVITIES.—
‘‘(1) IN GENERAL.—The Secretary shall con-

duct activities that are designed to broadly 
disseminate information to eligible bene-
ficiaries (and prospective eligible bene-
ficiaries) regarding the coverage provided 
under this part. 

‘‘(2) SPECIAL RULE FOR FIRST ENROLLMENT 
UNDER THE PROGRAM.—To the extent prac-
ticable, the activities described in paragraph 
(1) shall ensure that individuals who meet or 
will meet the definition of an eligible bene-
ficiary under section 1860(2) as of January 1, 
2005, and other prospective eligible bene-
ficiaries, are provided with such information 
at least 30 days prior to the open enrollment 
period described in section 1860B(a)(3). 

‘‘(b) REQUIREMENTS.—
‘‘(1) IN GENERAL.—The activities described 

in subsection (a) shall—
‘‘(A) be similar to the activities performed 

by the Secretary under section 1851(d); 
‘‘(B) be coordinated with the activities per-

formed by the Secretary under such section 
and under section 1804; and 

‘‘(C) provide for the dissemination of infor-
mation comparing the plans offered by eligi-
ble entities under this part that are avail-
able to eligible beneficiaries residing in an 
area. 

‘‘(2) COMPARATIVE INFORMATION.—The com-
parative information described in paragraph 
(1)(C) shall include a comparison of the fol-
lowing: 

‘‘(A) BENEFITS.—The benefits provided 
under the plan, including the negotiated 
prices beneficiaries will be charged for cov-
ered outpatient drugs, any preferred phar-
macy networks used by the eligible entity 
under the plan, and the formularies and ap-
peals processes under the plan. 

‘‘(B) QUALITY AND PERFORMANCE.—To the 
extent available, the quality and perform-
ance of the eligible entity offering the plan. 

‘‘(C) BENEFICIARY COST-SHARING.—The cost-
sharing required of eligible beneficiaries 
under the plan. 

‘‘(D) CONSUMER SATISFACTION SURVEYS.—To 
the extent available, the results of consumer 
satisfaction surveys regarding the plan and 
the eligible entity offering such plan. 

‘‘(E) ADDITIONAL INFORMATION.—Such addi-
tional information as the Secretary may pre-
scribe. 

‘‘(3) INFORMATION STANDARDS.—The Sec-
retary shall develop standards to ensure that 
the information provided to eligible bene-
ficiaries under this part is complete, accu-
rate, and uniform. 

‘‘(c) USE OF MEDICARE CONSUMER COALI-
TIONS TO PROVIDE INFORMATION.—

‘‘(1) IN GENERAL.—The Secretary may con-
tract with Medicare Consumer Coalitions to 
conduct the informational activities under—

‘‘(A) this section; 
‘‘(B) section 1851(d); and 
‘‘(C) section 1804. 
‘‘(2) SELECTION OF COALITIONS.—If the Sec-

retary determines the use of Medicare Con-
sumer Coalitions to be appropriate, the Sec-
retary shall—

‘‘(A) develop and disseminate, in such 
areas as the Secretary determines appro-
priate, a request for proposals for Medicare 
Consumer Coalitions to contract with the 
Secretary in order to conduct any of the in-
formational activities described in para-
graph (1); and 

‘‘(B) select a proposal of a Medicare Con-
sumer Coalition to conduct the informa-
tional activities in each such area, with a 
preference for broad participation by organi-
zations with experience in providing infor-
mation to beneficiaries under this title. 

‘‘(3) PAYMENT TO MEDICARE CONSUMER COA-
LITIONS.—The Secretary shall make pay-
ments to Medicare Consumer Coalitions con-
tracting under this subsection in such 
amounts and in such manner as the Sec-
retary determines appropriate. 

‘‘(4) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to 
the Secretary, out of any moneys in the 
Treasury not otherwise appropriated, such 
sums as may be necessary to contract with 
Medicare Consumer Coalitions under this 
section. 

‘‘(5) MEDICARE CONSUMER COALITION DE-
FINED.—In this subsection, the term ‘Medi-
care Consumer Coalition’ means an entity 
that is a nonprofit organization operated 
under the direction of a board of directors 
that is primarily composed of beneficiaries 
under this title. 

‘‘NO PREMIUM FOR ENROLLMENT 
‘‘SEC. 1860E. (a) NO PREMIUM FOR ENROLL-

MENT.—An eligible beneficiary enrolled 
under the program under this part shall not 
be responsible for the payment of a premium 
for such enrollment. 

‘‘(b) ANNUAL ENROLLMENT FEE.—
‘‘(1) IN GENERAL.—Subject to paragraph (2), 

enrollment under the program under this 
part is conditioned upon payment of an an-
nual enrollment fee of $25. 

‘‘(2) INFLATION ADJUSTMENT.—
‘‘(A) IN GENERAL.—For any year after 2005, 

the annual enrollment fee specified in para-
graph (1) is equal to the annual enrollment 
fee determined under such paragraph (or this 
paragraph) for the previous year increased 
by the annual percentage increase described 
in subparagraph (B). 

‘‘(B) ANNUAL PERCENTAGE INCREASE SPECI-
FIED.—The annual percentage increase speci-
fied in this subparagraph for a year is equal 
to the annual percentage increase in average 
per capita aggregate expenditures for cov-
ered outpatient drugs in the United States 
for medicare beneficiaries, as determined by 
the Secretary for the 12-month period ending 
in July of the previous year. 

‘‘(C) ROUNDING.—If any amount determined 
under subparagraph (A) is not a multiple of 
$1, such amount shall be rounded to the near-
est multiple of $1. 

‘‘(3) COLLECTION.—
‘‘(A) IN GENERAL.—Unless the eligible bene-

ficiary makes an election under subpara-
graph (B), the annual enrollment fee de-
scribed in paragraph (1) shall be collected 
and credited to the Prescription Drug Ac-
count in a similar manner as the monthly 
premium determined under section 1839 is 
collected and credited to the Federal Supple-
mentary Medical Insurance Trust Fund 
under section 1840.

‘‘(B) DIRECT PAYMENT.—An eligible bene-
ficiary may elect to pay the annual enroll-
ment fee directly to the Secretary or in any 
other manner approved by the Secretary. 
The Secretary shall establish procedures for 
making such an election. 

‘‘OUTPATIENT PRESCRIPTION DRUG BENEFITS 
‘‘SEC. 1860F. (a) REQUIREMENT.—A plan of-

fered by an eligible entity under this part 
shall provide eligible beneficiaries enrolled 
in such plan with—

‘‘(1) coverage of covered outpatient drugs—
‘‘(A) without the application of any de-

ductible; and 
‘‘(B) with the cost-sharing described in 

subsection (b); and 
‘‘(2) access to negotiated prices for such 

drugs under subsection (c). 
‘‘(b) COST-SHARING.—
‘‘(1) COINSURANCE FOR FORMULARY DRUGS 

BEFORE CATASTROPHIC LIMIT REACHED.—Sub-
ject to paragraphs (2), (3), and (4), in the case 
of a covered outpatient drug that is included 
in the formulary established by the eligible 
entity (pursuant to section 1860H(c)) for the 
plan and that is dispensed to an eligible ben-
eficiary, the beneficiary shall be responsible 
for coinsurance for the drug in an amount 
equal to the negotiated price for the drug (as 
reported to the Secretary pursuant to sec-
tion 1860H(a)(6)(A)) minus 5 percent of such 
negotiated price. 

‘‘(2) BENEFICIARY RESPONSIBLE FOR NEGO-
TIATED PRICE FOR NONFORMULARY DRUGS BE-
FORE CATASTROPHIC LIMIT REACHED.—

‘‘(A) IN GENERAL.—In the case of a covered 
outpatient drug that is not included in the 
formulary for the plan (and not treated as a 
brand name drug on the formulary under 
paragraph (B)) and that is dispensed to an el-
igible beneficiary in a year before the bene-
ficiary has reached the catastrophic limit 
under paragraph (3) for the year, the bene-
ficiary shall be responsible for the nego-
tiated price for the drug (as reported to the 
Secretary pursuant to section 
1860H(a)(6)(A)). 

‘‘(B) TREATMENT OF MEDICALLY NECESSARY 
NONFORMULARY DRUGS.—The eligible entity 
shall treat a drug not included in the for-
mulary for the plan as a brand name drug on 
the formulary if such nonformulary drug is 
determined (pursuant to subparagraph (D) or 
(E) of section 1860H(a)(4)) to be medically 
necessary, and the beneficiary shall be re-
sponsible for the coinsurance described in 
paragraph (1). 

‘‘(3) COPAYMENT ONCE EXPENSES EQUAL AN-
NUAL CATASTROPHIC LIMIT.—

‘‘(A) IN GENERAL.—Subject to paragraphs 
(4) and (5), in the case of a covered out-
patient drug (regardless of whether it is in-
cluded in the formulary or not so included) 
that is dispensed in a year to an eligible ben-
eficiary after the beneficiary has incurred 
costs (as described in subparagraph (C)) for 
such drugs in a year equal to the annual cat-
astrophic limit specified in subparagraph 
(B), the beneficiary shall be responsible for a 
copayment for the drug in an amount equal 
to $10 for each prescription (as defined in 
subparagraph (D)) of such drug. 

‘‘(B) ANNUAL CATASTROPHIC LIMIT.—Subject 
to paragraph (5), for purposes of this part, 
the ‘annual catastrophic limit’ specified in 
this subparagraph is equal to $3,300. 

‘‘(C) APPLICATION.—In applying subpara-
graph (A)—

‘‘(i) incurred costs shall only include costs 
incurred for the cost-sharing described in 
this subsection (including the cost-sharing 
described in paragraph (2)(A)); but 

‘‘(ii) such costs shall be treated as incurred 
only if they are paid by the individual (or by 
another individual, such as a family member, 
on behalf of the individual), under title XIX, 
or by a State pharmacy assistance program, 
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and the individual (or other individual) is 
not reimbursed through insurance or other-
wise, a group health plan, or other third-
party payment arrangement for such costs. 

‘‘(D) PRESCRIPTION DEFINED.—
‘‘(i) IN GENERAL.—Subject to clause (ii), for 

purposes of subparagraph (A), the term ‘pre-
scription’ means—

‘‘(I) a 30-day supply for a maintenance 
drug; and 

‘‘(II) a supply necessary for the length of 
the course that is typical of current practice 
for a nonmaintenance drug. 

‘‘(ii) SPECIAL RULE FOR MAIL ORDER 
DRUGS.—In the case of drugs obtained by 
mail order, the term ‘prescription’ may be 
for a supply that is longer than the period 
specified in subclause (I) or (II) of clause (i) 
(as the case may be) if the Secretary deter-
mines that the longer supply will not result 
in an increase in the expenditures made from 
the Prescription Drug Account. 

‘‘(E) COPAYMENT MAY NOT EXCEED NEGO-
TIATED PRICE.—If the amount of the copay-
ment for a covered outpatient drug that 
would otherwise be required under this para-
graph (but for this subparagraph) is greater 
than the negotiated price for the drug (as re-
ported to the Secretary pursuant to section 
1860H(a)(6)(A)), then the amount of such co-
payment shall be reduced to an amount 
equal to such negotiated price. 

‘‘(4) REDUCTION BY ELIGIBLE ENTITY.—An el-
igible entity offering a plan under this part 
may reduce the coinsurance amount that an 
eligible beneficiary enrolled in the plan is 
subject to under paragraph (1) or the copay-
ment amount that such a beneficiary is sub-
ject to under paragraph (3) if the Secretary 
determines that such reduction—

‘‘(A) is tied to the performance require-
ments described in section 1860I(b)(1)(C); and 

‘‘(B) will not result in an increase in the 
expenditures made from the Prescription 
Drug Account. 

‘‘(5) INFLATION ADJUSTMENT FOR COPAYMENT 
AND ANNUAL CATASTROPHIC LIMIT.—

‘‘(A) IN GENERAL.—For any year after 2005—
‘‘(i) the copayment amount described in 

paragraph (3)(A) is equal to the copayment 
amount determined under such paragraph (or 
this paragraph) for the previous year, in-
creased by the annual percentage increase 
described in section 1860E(b)(2)(B); and 

‘‘(ii) the annual catastrophic limit speci-
fied in paragraph (3)(B) is equal to the an-
nual catastrophic limit determined under 
such paragraph (or this paragraph) for the 
previous year increased by the annual per-
centage increase described in section 
1860E(b)(2)(B). 

‘‘(B) ROUNDING.—If any amount determined 
under clause (i) or (ii) of subparagraph (A) is 
not a multiple of $1, such amount shall be 
rounded to the nearest multiple of $1. 

‘‘(c) ACCESS TO NEGOTIATED PRICES.—
‘‘(1) ACCESS.—Under a plan offered by an 

eligible entity with a contract under this 
part, the eligible entity offering such plan 
shall provide eligible beneficiaries enrolled 
in such plan with access to negotiated prices 
(including applicable discounts) used for pay-
ment for covered outpatient drugs, regard-
less of the fact that only partial benefits or 
no benefits (because of the application of 
subsection (b)(2)(A)) may be payable under 
the coverage with respect to such drugs be-
cause of the application of the cost-sharing 
under subsection (b). 

‘‘(2) MEDICAID RELATED PROVISIONS.—Inso-
far as a State elects to provide medical as-
sistance under title XIX for a drug based on 
the prices negotiated under a plan under this 
part, the requirements of section 1927 shall 
not apply to such drugs. The prices nego-
tiated under a plan under this part with re-
spect to covered outpatient drugs, under a 
Medicare+Choice plan with respect to such 

drugs, or under a qualified retiree prescrip-
tion drug plan (as defined in section 
1860J(e)(3)) with respect to such drugs, on be-
half of eligible beneficiaries, shall (notwith-
standing any other provision of law) not be 
taken into account for the purposes of estab-
lishing the best price under section 
1927(c)(1)(C). 

‘‘ENTITIES ELIGIBLE TO PROVIDE OUTPATIENT 
DRUG BENEFIT 

‘‘SEC. 1860G. (a) ESTABLISHMENT OF PANELS 
OF PLANS AVAILABLE IN AN AREA.—

‘‘(1) IN GENERAL.—The Secretary shall es-
tablish procedures under which the Sec-
retary—

‘‘(A) accepts bids submitted by eligible en-
tities for the plans which such entities in-
tend to offer in an area established under 
subsection (b); and 

‘‘(B) awards contracts to such entities to 
provide such plans to eligible beneficiaries in 
the area. 

‘‘(2) COMPETITIVE PROCEDURES.—Competi-
tive procedures (as defined in section 4(5) of 
the Office of Federal Procurement Policy 
Act (41 U.S.C. 403(5))) shall be used to enter 
into contracts under this part. 

‘‘(b) AREA FOR CONTRACTS.—
‘‘(1) REGIONAL BASIS.—
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B) and subject to paragraph 
(2), the contract entered into between the 
Secretary and an eligible entity with respect 
to a plan shall require the eligible entity to 
provide coverage of covered outpatient drugs 
under the plan in a region established by the 
Secretary under paragraph (2). 

‘‘(B) PARTIAL REGIONAL BASIS.—
‘‘(i) IN GENERAL.—If determined appro-

priate by the Secretary, the Secretary may 
permit the coverage described in subpara-
graph (A) to be provided in a partial region 
determined appropriate by the Secretary. 

‘‘(ii) REQUIREMENTS.—If the Secretary per-
mits coverage pursuant to clause (i), the Sec-
retary shall ensure that the partial region in 
which coverage is provided is—

‘‘(I) at least the size of the commercial 
service area of the eligible entity for that 
area; and 

‘‘(II) not smaller than a State. 
‘‘(2) ESTABLISHMENT OF REGIONS.—
‘‘(A) IN GENERAL.—In establishing regions 

for contracts under this part, the Secretary 
shall—

‘‘(i) take into account the number of eligi-
ble beneficiaries in an area in order to en-
courage participation by eligible entities; 

‘‘(ii) ensure that there are at least 10 dif-
ferent regions in the United States; and 

‘‘(iii) ensure that a region (or partial re-
gion under paragraph (1)(B)) would not dis-
criminate based on the health or economic 
status of potential enrollees. 

‘‘(B) NO ADMINISTRATIVE OR JUDICIAL RE-
VIEW.—The establishment of regions and par-
tial regions under this section shall not be 
subject to administrative or judicial review. 

‘‘(c) SUBMISSION OF BIDS.—
‘‘(1) SUBMISSION.—
‘‘(A) IN GENERAL.—Subject to subparagraph 

(B), each eligible entity desiring to offer a 
plan under this part in an area shall submit 
a bid with respect to such plan to the Sec-
retary at such time, in such manner, and ac-
companied by such information as the Sec-
retary may reasonably require. 

‘‘(B) BID THAT COVERS MULTIPLE AREAS.—
The Secretary shall permit an eligible entity 
to submit a single bid for multiple areas if 
the bid is applicable to all such areas. 

‘‘(2) REQUIRED INFORMATION.—The bid de-
scribed in paragraph (1) shall include—

‘‘(A) a proposal for the estimated nego-
tiated prices of covered outpatient drugs and 
the projected annual increases in such 
prices, including differentials between for-

mulary and nonformulary prices, if applica-
ble; 

‘‘(B) a statement regarding the amount 
that the entity will charge the Secretary for 
managing, administering, and delivering the 
benefits under the contract; 

‘‘(C) a statement regarding whether the en-
tity will reduce the applicable coinsurance 
or copayment amounts pursuant to section 
1860F(b)(4)) and if so, the amount of such re-
duction and how such reduction is tied to the 
performance requirements described in sec-
tion 1860I(b)(1)(C);

‘‘(D) a detailed description of the perform-
ance requirements for which the payments 
to the entity will be subject to risk pursuant 
to section 1860I(b)(1)(C); 

‘‘(E) a detailed description of access to 
pharmacy services provided under the plan; 

‘‘(F) with respect to the formulary used by 
the entity, a detailed description of the pro-
cedures and standards the entity will use 
for—

‘‘(i) adding new drugs to a therapeutic cat-
egory or class within the formulary; and 

‘‘(ii) determining when and how often the 
formulary should be modified; 

‘‘(G) a detailed description of any owner-
ship or shared financial interests with other 
entities involved in the delivery of the ben-
efit as proposed under the plan; 

‘‘(H) a detailed description of the entity’s 
estimated marketing and advertising ex-
penditures related to enrolling eligible bene-
ficiaries under the plan and retaining such 
enrollment; and 

‘‘(I) such other information that the Sec-
retary determines is necessary in order to 
carry out this part, including information 
relating to the bidding process under this 
part. 

‘‘(d) ACCESS TO BENEFITS IN CERTAIN 
AREAS.—

‘‘(1) AREAS NOT COVERED BY CONTRACTS.—
The Secretary shall develop procedures for 
the provision of covered outpatient drugs 
under this part to each eligible beneficiary 
enrolled under this part that resides in an 
area that is not covered by any contract 
under this part. 

‘‘(2) BENEFICIARIES RESIDING IN DIFFERENT 
LOCATIONS.—The Secretary shall develop pro-
cedures to ensure that each eligible bene-
ficiary enrolled under this part that resides 
in different areas in a year is provided the 
benefits under this part throughout the en-
tire year. 

‘‘(e) AWARDING OF CONTRACTS.—
‘‘(1) NUMBER OF CONTRACTS.—The Secretary 

shall, consistent with the requirements of 
this part and the goal of containing costs 
under this title, award in a competitive man-
ner at least 2 contracts to offer a plan in an 
area, unless only 1 bidding entity (and the 
plan offered by the entity) meets the min-
imum standards specified under this part and 
by the Secretary. 

‘‘(2) DETERMINATION.—In determining 
which of the eligible entities that submitted 
bids that meet the minimum standards spec-
ified under this part and by the Secretary to 
award a contract, the Secretary shall con-
sider the comparative merits of each bid, as 
determined on the basis of the past perform-
ance of the entity and other relevant factors, 
with respect to—

‘‘(A) how well the entity (and the plan of-
fered by the entity) meet such minimum 
standards; 

‘‘(B) the amount that the entity will 
charge the Secretary for managing, admin-
istering, and delivering the benefits under 
the contract; 

‘‘(C) the performance requirements for 
which the payments to the entity will be 
subject to risk pursuant to section 
1860I(b)(1)(C); 
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‘‘(D) the proposed negotiated prices of cov-

ered outpatient drugs and annual increases 
in such prices; 

‘‘(E) the factors described in section 
1860D(b)(2); 

‘‘(F) prior experience of the entity in man-
aging, administering, and delivering a pre-
scription drug benefit program; 

‘‘(G) effectiveness of the entity and plan in 
containing costs through pricing incentives 
and utilization management; and 

‘‘(H) such other factors as the Secretary 
deems necessary to evaluate the merits of 
each bid. 

‘‘(3) EXCEPTION TO CONFLICT OF INTEREST 
RULES.—In awarding contracts under this 
part, the Secretary may waive conflict of in-
terest laws generally applicable to Federal 
acquisitions (subject to such safeguards as 
the Secretary may find necessary to impose) 
in circumstances where the Secretary finds 
that such waiver—

‘‘(A) is not inconsistent with the—
‘‘(i) purposes of the programs under this 

title; or 
‘‘(ii) best interests of beneficiaries enrolled 

under this part; and 
‘‘(B) permits a sufficient level of competi-

tion for such contracts, promotes efficiency 
of benefits administration, or otherwise 
serves the objectives of the program under 
this part. 

‘‘(4) NO ADMINISTRATIVE OR JUDICIAL RE-
VIEW.—The determination of the Secretary 
to award or not award a contract to an eligi-
ble entity with respect to a plan under this 
part shall not be subject to administrative or 
judicial review. 

‘‘(f) APPROVAL OF MARKETING MATERIAL 
AND APPLICATION FORMS.—The provisions of 
section 1851(h) shall apply to marketing ma-
terial and application forms under this part 
in the same manner as such provisions apply 
to marketing material and application forms 
under part C. 

‘‘(g) DURATION OF CONTRACTS.—Each con-
tract awarded under this part shall be for a 
term of at least 2 years but not more than 5 
years, as determined by the Secretary. 

‘‘(h) FINANCIAL INCENTIVES FOR PHARMACIES 
TO PARTICIPATE IN CERTAIN PROGRAMS AND 
SYSTEMS.—The Secretary may establish and 
provide for incentives for pharmacies to par-
ticipate in the following: 

‘‘(1) COST AND DRUG UTILIZATION MANAGE-
MENT PROGRAMS.—Effective cost and drug 
utilization management programs, including 
such programs that promote appropriate use 
of generic drugs in order to maximize sav-
ings to the program under this part. 

‘‘(2) QUALITY ASSURANCE MEASURES AND 
SYSTEMS.—Quality assurance measures and 
systems to reduce medical errors. 

‘‘(3) PROGRAMS TO CONTROL FRAUD, ABUSE, 
AND WASTE.—Programs to control fraud, 
abuse, and waste. 
‘‘MINIMUM STANDARDS FOR ELIGIBLE ENTITIES 
‘‘SEC. 1860H. (a) IN GENERAL.—The Sec-

retary shall not award a contract to an eligi-
ble entity under this part unless the Sec-
retary finds that the eligible entity agrees to 
comply with such terms and conditions as 
the Secretary shall specify, including the 
following: 

‘‘(1) QUALITY AND FINANCIAL STANDARDS.—
The eligible entity meets the quality and fi-
nancial standards specified by the Secretary. 

‘‘(2) PROCEDURES TO ENSURE PROPER UTILI-
ZATION, COMPLIANCE, AND AVOIDANCE OF AD-
VERSE DRUG REACTIONS.—

‘‘(A) IN GENERAL.—The eligible entity has 
in place drug utilization review procedures 
to ensure—

‘‘(i) the appropriate utilization by eligible 
beneficiaries enrolled in the plan covered by 
the contract of the benefits to be provided 
under the plan; 

‘‘(ii) the avoidance of adverse drug reac-
tions among such beneficiaries, including 
problems due to therapeutic duplication, 
drug-disease contraindications, drug-drug 
interactions (including serious interactions 
with nonprescription or over-the-counter 
drugs), incorrect drug dosage or duration of 
drug treatment, drug-allergy interactions, 
and clinical abuse and misuse; and 

‘‘(iii) the reasonable application of peer-re-
viewed medical literature pertaining to im-
provements in pharmaceutical safety and ap-
propriate use of drugs. 

‘‘(B) AUTHORITY TO USE CERTAIN COMPENDIA 
AND LITERATURE.—The eligible entity may 
use the compendia and literature referred to 
in clauses (i) and (ii), respectively, of section 
1927(g)(1)(B) as a source for the utilization 
review under subparagraph (A). 

‘‘(3) ELECTRONIC PRESCRIPTION PROGRAM.—
‘‘(A) IN GENERAL.—The eligible entity has 

in place, for years beginning with 2006, an 
electronic prescription drug program that in-
cludes at least the following components, 
consistent with national standards estab-
lished under subparagraph (B): 

‘‘(i) ELECTRONIC TRANSMITTAL OF PRESCRIP-
TIONS.—Prescriptions are only received elec-
tronically, except in emergency cases and 
other exceptional circumstances recognized 
by the Secretary. 

‘‘(ii) PROVISION OF INFORMATION TO PRE-
SCRIBING HEALTH CARE PROFESSIONAL.—The 
program provides, upon transmittal of a pre-
scription by a prescribing health care profes-
sional, for transmittal by the pharmacist to 
the professional of information that in-
cludes—

‘‘(I) information (to the extent available 
and feasible) on the drugs being prescribed 
for that patient and other information relat-
ing to the medical history or condition of 
the patient that may be relevant to the ap-
propriate prescription for that patient; 

‘‘(II) cost-effective alternatives (if any) for 
the use of the drug prescribed; and 

‘‘(III) information on the drugs included in 
the applicable formulary.
To the extent feasible, such program shall 
permit the prescribing health care profes-
sional to provide (and be provided) related 
information on an interactive, real-time 
basis. 

‘‘(B) STANDARDS.—
‘‘(i) DEVELOPMENT.—The Secretary shall 

provide for the development of national 
standards relating to the electronic prescrip-
tion drug program described in subparagraph 
(A). Such standards shall be compatible with 
standards established under part C of title 
XI. 

‘‘(ii) ADVISORY TASK FORCE.—In developing 
such standards, the Secretary shall establish 
a task force that includes representatives of 
physicians, hospitals, pharmacists, and tech-
nology experts and representatives of the De-
partments of Veterans Affairs and Defense 
and other appropriate Federal agencies to 
provide recommendations to the Secretary 
on such standards, including recommenda-
tions relating to the following: 

‘‘(I) The range of available computerized 
prescribing software and hardware and their 
costs to develop and implement. 

‘‘(II) The extent to which such systems re-
duce medication errors and can be readily 
implemented by physicians and hospitals. 

‘‘(III) Efforts to develop a common soft-
ware platform for computerized prescribing. 

‘‘(IV) The cost of implementing such sys-
tems in the range of hospital and physician 
office settings, including hardware, software, 
and training costs. 

‘‘(V) Implementation issues as they relate 
to part C of title XI, and current Federal and 
State prescribing laws and regulations and 
their impact on implementation of comput-
erized prescribing. 

‘‘(iii) DEADLINES.—
‘‘(I) The Secretary shall constitute the 

task force under clause (ii) by not later than 
April 1, 2003. 

‘‘(II) The task force shall submit rec-
ommendations to the Secretary by not later 
than January 1, 2004. 

‘‘(III) The Secretary shall develop and pro-
mulgate the national standards referred to 
in clause (ii) by not later than January 1, 
2005. 

‘‘(C) WAIVER OF APPLICATION FOR CERTAIN 
RURAL PROVIDERS.—If the Secretary deter-
mines that it is unduly burdensome on pro-
viders in rural areas to comply with the re-
quirements under this paragraph, the Sec-
retary may waive such requirements for such 
providers. 

‘‘(4) PATIENT PROTECTIONS.—
‘‘(A) ACCESS.—
‘‘(i) IN GENERAL.—The eligible entity en-

sures that the covered outpatient drugs are 
accessible and convenient to eligible bene-
ficiaries enrolled in the plan covered by the 
contract, including by offering the services 
24 hours a day and 7 days a week for emer-
gencies. 

‘‘(ii) NEGOTIATED PARTICIPATION AGREE-
MENTS WITH PHARMACIES.—The eligible entity 
shall negotiate and enter into a participa-
tion agreement with any pharmacy that 
meets the requirements of subsection (d) to 
dispense covered prescription drugs to eligi-
ble beneficiaries under this part. Such agree-
ments shall include the payment of a reason-
able dispensing fee for covered outpatient 
drugs dispensed to a beneficiary under the 
agreement. 

‘‘(iii) PREFERRED PHARMACY NETWORKS.—If 
the eligible entity utilizes a preferred phar-
macy network, the network complies with 
the standards under subsection (e). 

‘‘(B) ENSURING THAT BENEFICIARIES ARE NOT 
OVERCHARGED.—The eligible entity has pro-
cedures in place to ensure that each phar-
macy with a negotiated participation agree-
ment under this part with the entity com-
plies with the requirements under subsection 
(d)(1)(C) (relating to adherence to negotiated 
prices). 

‘‘(C) CONTINUITY OF CARE.—
‘‘(i) IN GENERAL.—The eligible entity en-

sures that, in the case of an eligible bene-
ficiary who loses coverage under this part 
with such entity under circumstances that 
would permit a special election period (as es-
tablished by the Secretary under section 
1860C(a)(1)), the entity will continue to pro-
vide coverage under this part to such bene-
ficiary until the beneficiary enrolls and re-
ceives such coverage with another eligible 
entity under this part or, if eligible, with a 
Medicare+Choice organization. 

‘‘(ii) LIMITED PERIOD.—In no event shall an 
eligible entity be required to provide the ex-
tended coverage required under clause (i) be-
yond the date which is 30 days after the cov-
erage with such entity would have termi-
nated but for this subparagraph. 

‘‘(D) PROCEDURES REGARDING THE DETER-
MINATION OF DRUGS THAT ARE MEDICALLY NEC-
ESSARY.—

‘‘(i) IN GENERAL.—The eligible entity has in 
place procedures on a case-by-case basis to 
treat a drug not included in the formulary 
for the plan as a brand name drug on the for-
mulary under this part if the formulary drug 
for treatment of the same condition is deter-
mined—

‘‘(I) to be not as effective for the enrollee 
as the nonformulary drug in preventing or 
slowing the deterioration of, or improving or 
maintaining, the health of the enrollee; or 

‘‘(II) to have a significant adverse effect on 
the enrollee. 

‘‘(ii) REQUIREMENT.—The procedures under 
clause (i) shall require that determinations 
under such clause are based on professional 
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medical judgment, the medical condition of 
the enrollee, and other medical evidence. 

‘‘(E) PROCEDURES REGARDING APPEAL 
RIGHTS WITH RESPECT TO DENIALS OF CARE.—
The eligible entity has in place procedures to 
ensure—

‘‘(i) a timely internal review for resolution 
of denials of coverage (in whole or in part 
and including those regarding the coverage 
of drugs not included on the formulary of the 
plan as brand name drugs on the formulary) 
in accordance with the medical exigencies of 
the case and a timely resolution of com-
plaints, by enrollees in the plan, or by pro-
viders, pharmacists, and other individuals 
acting on behalf of each such enrollee (with 
the enrollee’s consent) in accordance with 
requirements (as established by the Sec-
retary) that are comparable to such require-
ments for Medicare+Choice organizations 
under part C (and are not less favorable to 
the enrollee than such requirements under 
such part as in effect on the date of enact-
ment of the Medicare Prescription Drug Cost 
Protection Act of 2002); 

‘‘(ii) that the entity complies in a timely 
manner with requirements established by 
the Secretary that (I) provide for an external 
review by an independent entity selected by 
the Secretary of denials of coverage de-
scribed in clause (i) not resolved in the favor 
of the beneficiary (or other complainant) 
under the process described in such clause, 
and (II) are comparable to the external re-
view requirements established for 
Medicare+Choice organizations under part C 
(and are not less favorable to the enrollee 
than such requirements under such part as in 
effect on the date of enactment of the Medi-
care Prescription Drug Cost Protection Act 
of 2002); and 

‘‘(iii) that enrollees are provided with in-
formation regarding the appeals procedures 
under this part at the time of enrollment 
with the entity and upon request thereafter. 

‘‘(F) PROCEDURES REGARDING PATIENT CON-
FIDENTIALITY.—Insofar as an eligible entity 
maintains individually identifiable medical 
records or other health information regard-
ing eligible beneficiaries enrolled in the plan 
that is covered by the contract, the entity 
has in place procedures to—

‘‘(i) safeguard the privacy of any individ-
ually identifiable beneficiary information in 
a manner consistent with the Federal regula-
tions (concerning the privacy of individually 
identifiable health information) promulgated 
under section 264(c) of the Health Insurance 
Portability and Accountability Act of 1996 
(Public Law 104–191; 110 Stat. 2033); 

‘‘(ii) maintain such records and informa-
tion in a manner that is accurate and time-
ly;

‘‘(iii) ensure timely access by such bene-
ficiaries to such records and information; 
and 

‘‘(iv) otherwise comply with applicable 
laws relating to patient confidentiality. 

‘‘(G) PROCEDURES REGARDING TRANSFER OF 
MEDICAL RECORDS.—

‘‘(i) IN GENERAL.—The eligible entity has in 
place procedures for the timely transfer of 
records and information described in sub-
paragraph (F) (with respect to a beneficiary 
who loses coverage under this part with the 
entity and enrolls with another entity (in-
cluding a Medicare+Choice organization) 
under this part) to such other entity. 

‘‘(ii) PATIENT CONFIDENTIALITY.—The proce-
dures described in clause (i) shall comply 
with the patient confidentiality procedures 
described in subparagraph (F). 

‘‘(H) PROCEDURES REGARDING MEDICAL ER-
RORS.—The eligible entity has in place proce-
dures for—

‘‘(i) working with the Secretary to deter 
medical errors related to the provision of 
covered outpatient drugs; and 

‘‘(ii) ensuring that pharmacies with a con-
tract with the entity have in place proce-
dures to deter medical errors related to the 
provision of covered outpatient drugs. 

‘‘(5) PROCEDURES TO CONTROL FRAUD, ABUSE, 
AND WASTE.—

‘‘(A) IN GENERAL.—The eligible entity has 
in place procedures to control fraud, abuse, 
and waste. 

‘‘(B) APPLICABILITY OF FRAUD AND ABUSE 
PROVISIONS.—The provisions of section 1128 
through 1128C (relating to fraud and abuse) 
apply to eligible entities with contracts 
under this part. 

‘‘(6) REPORTING REQUIREMENTS.—
‘‘(A) IN GENERAL.—The eligible entity pro-

vides the Secretary with reports containing 
information regarding the following: 

‘‘(i) The negotiated prices that the eligible 
entity is paying for covered outpatient 
drugs. 

‘‘(ii) The negotiated prices that eligible 
beneficiaries enrolled in the plan that is cov-
ered by the contract will be charged for cov-
ered outpatient drugs. 

‘‘(iii) The management costs of providing 
such benefits. 

‘‘(iv) Utilization of such benefits. 
‘‘(v) Marketing and advertising expendi-

tures related to enrolling and retaining eligi-
ble beneficiaries.

‘‘(B) TIMEFRAME FOR SUBMITTING RE-
PORTS.—

‘‘(i) IN GENERAL.—The eligible entity shall 
submit a report described in subparagraph 
(A) to the Secretary within 3 months after 
the end of each 12-month period in which the 
eligible entity has a contract under this 
part. Such report shall contain information 
concerning the benefits provided during such 
12-month period. 

‘‘(ii) LAST YEAR OF CONTRACT.—In the case 
of the last year of a contract under this part, 
the Secretary may require that a report de-
scribed in subparagraph (A) be submitted 3 
months prior to the end of the contract. 
Such report shall contain information con-
cerning the benefits provided between the 
period covered by the most recent report 
under this subparagraph and the date that a 
report is submitted under this clause. 

‘‘(C) CONFIDENTIALITY OF INFORMATION.—
‘‘(i) IN GENERAL.—Notwithstanding any 

other provision of law and subject to clause 
(ii), information disclosed by an eligible en-
tity pursuant to subparagraph (A) (except for 
information described in clause (ii) of such 
subparagraph) is confidential and shall only 
be used by the Secretary for the purposes of, 
and to the extent necessary, to carry out 
this part. 

‘‘(ii) UTILIZATION DATA.—Subject to patient 
confidentiality laws, the Secretary shall 
make information disclosed by an eligible 
entity pursuant to subparagraph (A)(iv) (re-
garding utilization data) available for re-
search purposes. The Secretary may charge a 
reasonable fee for making such information 
available. 

‘‘(7) APPROVAL OF MARKETING MATERIAL AND 
APPLICATION FORMS.—The eligible entity 
complies with the requirements described in 
section 1860G(f). 

‘‘(8) RECORDS AND AUDITS.—The eligible en-
tity maintains adequate records related to 
the management, administration, and deliv-
ery of the benefits under this part and af-
fords the Secretary access to such records 
for auditing purposes. 

‘‘(b) SPECIAL RULES REGARDING COST-EF-
FECTIVE PROVISION OF BENEFITS.—

‘‘(1) IN GENERAL.—In providing the benefits 
under a contract under this part, an eligible 
entity shall—

‘‘(A) employ mechanisms to provide the 
benefits economically, such as through the 
use of— 

‘‘(i) alternative methods of distribution; 

‘‘(ii) preferred pharmacy networks (pursu-
ant to subsection (e)); and 

‘‘(iii) generic drug substitution; 
‘‘(B) use mechanisms to encourage eligible 

beneficiaries to select cost-effective drugs or 
less costly means of receiving drugs, such as 
through the use of—

‘‘(i) pharmacy incentive programs; 
‘‘(ii) therapeutic interchange programs; 

and 
‘‘(iii) disease management programs; 
‘‘(C) encourage pharmacists to—
‘‘(i) inform beneficiaries of the differen-

tials in price between generic and brand 
name drug equivalents; and 

‘‘(ii) provide medication therapy manage-
ment programs in order to enhance bene-
ficiaries’ understanding of the appropriate 
use of medications and to reduce the risk of 
potential adverse events associated with 
medications; and 

‘‘(D) develop and implement a formulary in 
accordance with subsection (c). 

‘‘(2) RESTRICTION.—If an eligible entity 
uses alternative methods of distribution pur-
suant to paragraph (1)(A)(i), the entity may 
not require that a beneficiary use such meth-
ods in order to obtain covered outpatient 
drugs. 

‘‘(c) REQUIREMENTS FOR FORMULARIES.—
‘‘(1) STANDARDS.—
‘‘(A) IN GENERAL.—The formulary devel-

oped and implemented by the eligible entity 
shall comply with standards established by 
the Secretary in consultation with the Medi-
care Prescription Drug Advisory Committee 
established under section 1860L. 

‘‘(B) NO NATIONAL FORMULARY OR REQUIRE-
MENT TO EXCLUDE SPECIFIC DRUGS.—

‘‘(i) SECRETARY MAY NOT ESTABLISH A NA-
TIONAL FORMULARY.—The Secretary may not 
establish a national formulary. 

‘‘(ii) NO REQUIREMENT TO EXCLUDE SPECIFIC 
DRUGS.—The standards established by the 
Secretary pursuant to subparagraph (A) may 
not require that an eligible entity exclude a 
specific covered outpatient drug from the 
formulary developed and implemented by the 
entity. 

‘‘(2) REQUIREMENTS FOR STANDARDS.—The 
standards established under paragraph (1)(A) 
shall require that the eligible entity—

‘‘(A) use a pharmacy and therapeutic com-
mittee (that meets the standards for a phar-
macy and therapeutic committee established 
by the Secretary in consultation with such 
Medicare Prescription Drug Advisory Com-
mittee) to develop and implement the for-
mulary; 

‘‘(B) include in the formulary—
‘‘(i) all generic covered outpatient drugs; 

and 
‘‘(ii) covered outpatient drugs within each 

therapeutic category and class (as defined by 
the Secretary in consultation with such 
Medicare Prescription Drug Advisory Com-
mittee) of such drugs, although not nec-
essarily for all drugs within such categories 
and classes; 

‘‘(C) develop procedures for the modifica-
tion of the formulary, including for the addi-
tion of new drugs to an existing therapeutic 
category or class; 

‘‘(D) pursuant to section 1860F(b)(2)(B), 
provide for the treatment of drugs not in-
cluded in the formulary for the plan as brand 
name drugs on the formulary when deter-
mined under subparagraph (D) or (E) of sub-
section (a)(4) to be medically necessary; 

‘‘(E) disclose to current and prospective 
beneficiaries and to providers in the service 
area the nature of the formulary restric-
tions, including information regarding the 
drugs included in the formulary and any dif-
ference in the cost-sharing for drugs—

‘‘(i) included in the formulary; and 
‘‘(ii) not included in the formulary; and 
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‘‘(F) provide a reasonable amount of notice 

to beneficiaries enrolled in the plan that is 
covered by the contract under this part of 
any change in the formulary. 

‘‘(3) CONSTRUCTION.—Nothing in this part 
shall be construed as precluding an eligible 
entity from—

‘‘(A) educating prescribing providers, phar-
macists, and beneficiaries about the medical 
and cost benefits of drugs included in the for-
mulary for the plan (including generic 
drugs); or 

‘‘(B) requesting prescribing providers to 
consider a drug included in the formulary for 
the plan prior to dispensing of a drug not so 
included, as long as such a request does not 
unduly delay the provision of the drug. 

‘‘(d) TERMS OF NEGOTIATED PARTICIPATION 
AGREEMENT WITH PHARMACIES.—

‘‘(1) IN GENERAL.—A negotiated participa-
tion agreement between an eligible entity 
and a pharmacy under this part (pursuant to 
subsection (a)(4)(A)(ii)) shall include the fol-
lowing terms and conditions: 

‘‘(A) APPLICABLE REQUIREMENTS.—The 
pharmacy shall meet (and throughout the 
contract period continue to meet) all appli-
cable Federal requirements and State and 
local licensing requirements. 

‘‘(B) ACCESS AND QUALITY STANDARDS.—The 
pharmacy shall comply with such standards 
as the Secretary (and the eligible entity) 
shall establish concerning the quality of, and 
enrolled beneficiaries’ access to, pharmacy 
services under this part. Such standards 
shall require the pharmacy—

‘‘(i) not to refuse to dispense covered out-
patient drugs to any eligible beneficiary en-
rolled under this part; 

‘‘(ii) to keep patient records (including 
records on expenses) for all covered out-
patient drugs dispensed to such enrolled 
beneficiaries; 

‘‘(iii) to submit information (in a manner 
specified by the Secretary to be necessary to 
administer this part) on all purchases of 
such drugs dispensed to such enrolled bene-
ficiaries; and 

‘‘(iv) to comply with periodic audits to as-
sure compliance with the requirements of 
this part and the accuracy of information 
submitted. 

‘‘(C) ENSURING THAT BENEFICIARIES ARE NOT 
OVERCHARGED.—

‘‘(i) ADHERENCE TO NEGOTIATED PRICES.—
The total charge for each covered outpatient 
drug dispensed by the pharmacy to a bene-
ficiary enrolled in the plan, without regard 
to whether the individual is financially re-
sponsible for any or all of such charge, shall 
not exceed the negotiated price for the drug 
(as reported to the Secretary pursuant to 
subsection (a)(6)(A)). 

‘‘(ii) ADHERENCE TO BENEFICIARY OBLIGA-
TION.—The pharmacy may not charge (or col-
lect from) such beneficiary an amount that 
exceeds the cost-sharing that the beneficiary 
is responsible for under this part (as deter-
mined under section 1860F(b) using the nego-
tiated price of the drug). 

‘‘(D) ADDITIONAL REQUIREMENTS.—The 
pharmacy shall meet such additional con-
tract requirements as the eligible entity 
specifies under this section. 

‘‘(2) APPLICABILITY OF FRAUD AND ABUSE 
PROVISIONS.—The provisions of section 1128 
through 1128C (relating to fraud and abuse) 
apply to pharmacies participating in the pro-
gram under this part. 

‘‘(e) PREFERRED PHARMACY NETWORKS.—
‘‘(1) IN GENERAL.—If an eligible entity uses 

a preferred pharmacy network to deliver 
benefits under this part, such network shall 
meet minimum access standards established 
by the Secretary. 

‘‘(2) STANDARDS.—In establishing standards 
under paragraph (1), the Secretary shall take 

into account reasonable distances to phar-
macy services in both urban and rural areas. 

‘‘PAYMENTS 
‘‘SEC. 1860I. (a) PROCEDURES FOR PAYMENTS 

TO ELIGIBLE ENTITIES.—The Secretary shall 
establish procedures for making payments to 
each eligible entity with a contract to offer 
a plan under this part for the management, 
administration, and delivery of the benefits 
under the plan. 

‘‘(b) REQUIREMENTS FOR PROCEDURES.—
‘‘(1) IN GENERAL.—The procedures estab-

lished under subsection (a) shall provide for 
the following: 

‘‘(A) MANAGEMENT PAYMENT.—Payment for 
the management, administration, and deliv-
ery of the benefits under the plan. 

‘‘(B) REIMBURSEMENT FOR NEGOTIATED 
COSTS OF DRUGS PROVIDED.—Payments for the 
negotiated costs of covered outpatient drugs 
provided to eligible beneficiaries enrolled 
under this part and in the plan, reduced by 
any applicable cost-sharing under section 
1860F(b). 

‘‘(C) RISK REQUIREMENT TO ENSURE PURSUIT 
OF PERFORMANCE REQUIREMENTS.—An adjust-
ment of a percentage (as determined under 
paragraph (3)) of the payments made to an 
entity under subparagraph (A) to ensure that 
the entity, in managing, administering, and 
delivering the benefits under the plan, pur-
sues performance requirements established 
by the Secretary, including the following: 

‘‘(i) CONTROL OF MEDICARE AND BENEFICIARY 
COSTS.—The entity contains costs to the Pre-
scription Drug Account and to eligible bene-
ficiaries enrolled under this part and in the 
plan, as measured by generic substitution 
rates, price discounts, and other factors de-
termined appropriate by the Secretary that 
do not reduce the access of such beneficiaries 
to medically necessary covered outpatient 
drugs. 

‘‘(ii) QUALITY CLINICAL CARE.—The entity 
provides such beneficiaries with quality clin-
ical care, as measured by such factors as—

‘‘(I) the level of adverse drug reactions and 
medical errors among such beneficiaries; and 

‘‘(II) providing specific clinical suggestions 
to improve health and patient and prescriber 
education as appropriate. 

‘‘(iii) QUALITY SERVICE.—The entity pro-
vides such beneficiaries with quality serv-
ices, as measured by such factors as sus-
tained pharmacy network access, timeliness 
and accuracy of service delivery in claims 
processing and card production, pharmacy 
and member service support access, response 
time in mail delivery service, and timely ac-
tion with regard to appeals and current bene-
ficiary service surveys. 

‘‘(2) SECRETARY TO CONSIDER RISK PROFILE 
OF ENROLLEES.—The Secretary shall take 
into account the risk profile of beneficiaries 
enrolled under this part and in the plan in 
assessing the degree to which the entity is 
meeting the performance requirements 
under paragraph (1)(C). 

‘‘(3) PERCENTAGE OF PAYMENT TIED TO 
RISK.—

‘‘(A) IN GENERAL.—Subject to subparagraph 
(B), the Secretary shall determine the per-
centage (which may be up to 100 percent) of 
the payments made to an entity under para-
graph (1)(A) that will be tied to the perform-
ance requirements described in paragraph 
(1)(C). 

‘‘(B) LIMITATION ON RISK TO ENSURE PRO-
GRAM STABILITY.—In order to provide for pro-
gram stability, the Secretary may not estab-
lish a percentage to be adjusted under this 
subsection at a level that jeopardizes the 
ability of an eligible entity to administer 
and deliver the benefits under this part or 
administer and deliver such benefits in a 
quality manner. 

‘‘(4) PASS-THROUGH OF REBATES, DISCOUNTS, 
AND PRICE CONCESSIONS OBTAINED BY THE ELI-

GIBLE ENTITY.—The Secretary shall establish 
procedures for reducing the amount of pay-
ments to an eligible entity under paragraph 
(1) to take into account any rebates, dis-
counts, or price concessions obtained by the 
entity from manufacturers of covered out-
patient drugs, unless the Secretary deter-
mines that such procedures are not in the 
best interests of the medicare program or el-
igible beneficiaries. 

‘‘(c) PAYMENTS TO MEDICARE+CHOICE ORGA-
NIZATIONS.—For provisions related to pay-
ments to Medicare+Choice organizations for 
the management, administration, and deliv-
ery of benefits under this part to eligible 
beneficiaries enrolled in a Medicare+Choice 
plan offered by the organization, see section 
1853(c)(8). 

‘‘(d) SECONDARY PAYER PROVISIONS.—The 
provisions of section 1862(b) shall apply to 
the benefits provided under this part. 

‘‘EMPLOYER INCENTIVE PROGRAM FOR 
EMPLOYMENT-BASED RETIREE DRUG COVERAGE 
‘‘SEC. 1860J. (a) PROGRAM AUTHORITY.—The 

Secretary is authorized to develop and im-
plement a program under this section to be 
known as the ‘Employer Incentive Program’ 
that encourages employers and other spon-
sors of employment-based health care cov-
erage to provide adequate prescription drug 
benefits to retired individuals by subsidizing, 
in part, the sponsor’s cost of providing cov-
erage under qualifying plans. 

‘‘(b) SPONSOR REQUIREMENTS.—In order to 
be eligible to receive an incentive payment 
under this section with respect to coverage 
of an individual under a qualified retiree pre-
scription drug plan (as defined in subsection 
(e)(3)), a sponsor shall meet the following re-
quirements: 

‘‘(1) ASSURANCES.—The sponsor shall—
‘‘(A) annually attest, and provide such as-

surances as the Secretary may require, that 
the coverage offered by the sponsor is a 
qualified retiree prescription drug plan, and 
will remain such a plan for the duration of 
the sponsor’s participation in the program 
under this section; and 

‘‘(B) guarantee that it will give notice to 
the Secretary and covered retirees—

‘‘(i) at least 120 days before terminating its 
plan; and 

‘‘(ii) immediately upon determining that 
the actuarial value of the prescription drug 
benefit under the plan falls below the actu-
arial value of the outpatient prescription 
drug benefit under this part. 

‘‘(2) BENEFICIARY INFORMATION.—The spon-
sor shall report to the Secretary, for each 
calendar quarter for which it seeks an incen-
tive payment under this section, the names 
and social security numbers of all retirees 
(and their spouses and dependents) covered 
under such plan during such quarter and the 
dates (if less than the full quarter) during 
which each such individual was covered. 

‘‘(3) AUDITS.—The sponsor and the employ-
ment-based retiree health coverage plan 
seeking incentive payments under this sec-
tion shall agree to maintain, and to afford 
the Secretary access to, such records as the 
Secretary may require for purposes of audits 
and other oversight activities necessary to 
ensure the adequacy of prescription drug 
coverage, the accuracy of incentive pay-
ments made, and such other matters as may 
be appropriate. 

‘‘(4) OTHER REQUIREMENTS.—The sponsor 
shall provide such other information, and 
comply with such other requirements, as the 
Secretary may find necessary to administer 
the program under this section. 

‘‘(c) INCENTIVE PAYMENTS.—
‘‘(1) IN GENERAL.—A sponsor that meets the 

requirements of subsection (b) with respect 
to a quarter in a calendar year shall be enti-
tled to have payment made by the Secretary 
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on a quarterly basis (to the sponsor or, at 
the sponsor’s direction, to the appropriate 
employment-based health plan) of an incen-
tive payment, in the amount determined in 
paragraph (2), for each retired individual (or 
spouse or dependent) who—

‘‘(A) was covered under the sponsor’s quali-
fied retiree prescription drug plan during 
such quarter; and 

‘‘(B) was eligible for, but was not enrolled 
in, the outpatient prescription drug benefit 
program under this part.

‘‘(2) AMOUNT OF PAYMENT.—
‘‘(A) IN GENERAL.—The amount of the pay-

ment for a quarter shall be, for each indi-
vidual described in paragraph (1), 3⁄4 of the 
sum of the monthly Government contribu-
tion amounts (computed under subparagraph 
(B)) for each of the 3 months in the quarter. 

‘‘(B) COMPUTATION OF MONTHLY GOVERN-
MENT CONTRIBUTION AMOUNT.—For purposes of 
subparagraph (A), the monthly Government 
contribution amount for a month in a year is 
equal to the amount by which—

‘‘(i) 1⁄12 of the amount estimated under sub-
paragraph (C) for the year involved; exceeds 

‘‘(ii) 1⁄12 of the annual enrollment fee for 
the year under section 1860E(b). 

‘‘(C) ESTIMATE OF AVERAGE ANNUAL PER 
CAPITA AGGREGATE EXPENDITURES.—

‘‘(i) IN GENERAL.—The Secretary shall for 
each year after 2004 estimate for that year 
an amount equal to average annual per cap-
ita aggregate expenditures payable from the 
Prescription Drug Account for that year. 

‘‘(ii) TIMEFRAME FOR ESTIMATION.—The Sec-
retary shall make the estimate described in 
clause (i) for a year before the beginning of 
that year. 

‘‘(3) PAYMENT DATE.—The payment under 
this section with respect to a calendar quar-
ter shall be payable as of the end of the next 
succeeding calendar quarter. 

‘‘(d) CIVIL MONEY PENALTIES.—A sponsor, 
health plan, or other entity that the Sec-
retary determines has, directly or through 
its agent, provided information in connec-
tion with a request for an incentive payment 
under this section that the entity knew or 
should have known to be false shall be sub-
ject to a civil monetary penalty in an 
amount up to 3 times the total incentive 
amounts under subsection (c) that were paid 
(or would have been payable) on the basis of 
such information. 

‘‘(e) DEFINITIONS.—In this section: 
‘‘(1) EMPLOYMENT-BASED RETIREE HEALTH 

COVERAGE.—The term ‘employment-based re-
tiree health coverage’ means health insur-
ance or other coverage, whether provided by 
voluntary insurance coverage or pursuant to 
statutory or contractual obligation, of 
health care costs for retired individuals (or 
for such individuals and their spouses and 
dependents) based on their status as former 
employees or labor union members. 

‘‘(2) EMPLOYER.—The term ‘employer’ has 
the meaning given the term in section 3(5) of 
the Employee Retirement Income Security 
Act of 1974 (except that such term shall in-
clude only employers of 2 or more employ-
ees). 

‘‘(3) QUALIFIED RETIREE PRESCRIPTION DRUG 
PLAN.—The term ‘qualified retiree prescrip-
tion drug plan’ means health insurance cov-
erage included in employment-based retiree 
health coverage that—

‘‘(A) provides coverage of the cost of pre-
scription drugs with an actuarial value (as 
defined by the Secretary) to each retired 
beneficiary that equals or exceeds the actu-
arial value of the benefits provided to an in-
dividual enrolled in the outpatient prescrip-
tion drug benefit program under this part; 
and 

‘‘(B) does not deny, limit, or condition the 
coverage or provision of prescription drug 
benefits for retired individuals based on age 

or any health status-related factor described 
in section 2702(a)(1) of the Public Health 
Service Act. 

‘‘(4) SPONSOR.—The term ‘sponsor’ has the 
meaning given the term ‘plan sponsor’ in 
section 3(16)(B) of the Employer Retirement 
Income Security Act of 1974. 

‘‘(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from 
time to time, out of any moneys in the 
Treasury not otherwise appropriated, such 
sums as may be necessary to carry out the 
program under this section. 
‘‘PRESCRIPTION DRUG ACCOUNT IN THE FEDERAL 

SUPPLEMENTARY MEDICAL INSURANCE TRUST 
FUND 
‘‘SEC. 1860K. (a) ESTABLISHMENT.—
‘‘(1) IN GENERAL.—There is created within 

the Federal Supplementary Medical Insur-
ance Trust Fund established by section 1841 
an account to be known as the ‘Prescription 
Drug Account’ (in this section referred to as 
the ‘Account’).

‘‘(2) FUNDS.—The Account shall consist of 
such gifts and bequests as may be made as 
provided in section 201(i)(1), and such 
amounts as may be deposited in, or appro-
priated to, the account as provided in this 
part. 

‘‘(3) SEPARATE FROM REST OF TRUST FUND.—
Funds provided under this part to the Ac-
count shall be kept separate from all other 
funds within the Federal Supplementary 
Medical Insurance Trust Fund. 

‘‘(b) PAYMENTS FROM ACCOUNT.—
‘‘(1) IN GENERAL.—The Managing Trustee 

shall pay from time to time from the Ac-
count such amounts as the Secretary cer-
tifies are necessary to make payments to op-
erate the program under this part, including 
payments to eligible entities under section 
1860I, payments to Medicare+Choice organi-
zations under section 1853(c)(8), and pay-
ments with respect to administrative ex-
penses under this part in accordance with 
section 201(g). 

‘‘(2) TREATMENT IN RELATION TO PART B PRE-
MIUM.—Amounts payable from the Account 
shall not be taken into account in computing 
actuarial rates or premium amounts under 
section 1839. 

‘‘(c) APPROPRIATIONS TO COVER BENEFITS 
AND ADMINISTRATIVE COSTS.—There are ap-
propriated to the Account in a fiscal year, 
out of any moneys in the Treasury not other-
wise appropriated, an amount equal to the 
amount by which the benefits and adminis-
trative costs of providing the benefits under 
this part in the year exceed the annual en-
rollment fees collected under section 
1860E(b) for the year. 

‘‘MEDICARE PRESCRIPTION DRUG ADVISORY 
COMMITTEE 

‘‘SEC. 1860L. (a) ESTABLISHMENT OF COM-
MITTEE.—There is established a Medicare 
Prescription Drug Advisory Committee (in 
this section referred to as the ‘Committee’). 

‘‘(b) FUNCTIONS OF COMMITTEE.—On and 
after January 1, 2004, the Committee shall 
advise the Secretary on policies related to— 

‘‘(1) the development of guidelines for the 
implementation and administration of the 
outpatient prescription drug benefit program 
under this part; and 

‘‘(2) the development of—
‘‘(A) standards for a pharmacy and thera-

peutics committee required of eligible enti-
ties under section 1860H(c)(2)(A);

‘‘(B) standards required under subpara-
graphs (D) and (E) of section 1860H(a)(4) for 
determining if a drug is medically necessary; 

‘‘(C) standards for—
‘‘(i) establishing therapeutic categories 

and classes of covered outpatient drugs; 
‘‘(ii) adding new therapeutic categories and 

classes of covered outpatient drugs to a for-
mulary; and 

‘‘(iii) defining maintenance and non-
maintenance drugs and determining the 
length of the course that is typical of cur-
rent practice for nonmaintenance drugs for 
purposes of applying section 1860F(b)(3);

‘‘(D) procedures to evaluate the bids sub-
mitted by eligible entities under this part; 
and 

‘‘(E) procedures to ensure that eligible en-
tities with a contract under this part are in 
compliance with the requirements under this 
part. 

‘‘(c) STRUCTURE AND MEMBERSHIP OF THE 
COMMITTEE.—

‘‘(1) STRUCTURE.—The Committee shall be 
composed of 19 members who shall be ap-
pointed by the Secretary. 

‘‘(2) MEMBERSHIP.—
‘‘(A) IN GENERAL.—The members of the 

Committee shall be chosen on the basis of 
their integrity, impartiality, and good judg-
ment, and shall be individuals who are, by 
reason of their education, experience, attain-
ments, and understanding of pharmaceutical 
cost control and quality enhancement, ex-
ceptionally qualified to perform the duties of 
members of the Committee. 

‘‘(B) SPECIFIC MEMBERS.—Of the members 
appointed under paragraph (1)—

‘‘(i) five shall be chosen to represent physi-
cians, 2 of whom shall be geriatricians; 

‘‘(ii) two shall be chosen to represent nurse 
practitioners; 

‘‘(iii) four shall be chosen to represent 
pharmacists; 

‘‘(iv) one shall be chosen to represent the 
Centers for Medicare & Medicaid Services; 

‘‘(v) four shall be chosen to represent actu-
aries, pharmacoeconomists, researchers, and 
other appropriate experts; 

‘‘(vi) one shall be chosen to represent 
emerging drug technologies; 

‘‘(vii) one shall be chosen to represent the 
Food and Drug Administration; and 

‘‘(viii) one shall be chosen to represent in-
dividuals enrolled under this part. 

‘‘(d) TERMS OF APPOINTMENT.—Each mem-
ber of the Committee shall serve for a term 
determined appropriate by the Secretary. 
The terms of service of the members ini-
tially appointed shall begin on March 1, 2003. 

‘‘(e) CHAIRPERSON.—The Secretary shall 
designate a member of the Committee as 
Chairperson. The term as Chairperson shall 
be for a 1-year period. 

‘‘(f) COMMITTEE PERSONNEL MATTERS.—
‘‘(1) MEMBERS.—
‘‘(A) COMPENSATION.—Each member of the 

Committee who is not an officer or employee 
of the Federal Government shall be com-
pensated at a rate equal to the daily equiva-
lent of the annual rate of basic pay pre-
scribed for level IV of the Executive Sched-
ule under section 5315 of title 5, United 
States Code, for each day (including travel 
time) during which such member is engaged 
in the performance of the duties of the Com-
mittee. All members of the Committee who 
are officers or employees of the United 
States shall serve without compensation in 
addition to that received for their services as 
officers or employees of the United States. 

‘‘(B) TRAVEL EXPENSES.—The members of 
the Committee shall be allowed travel ex-
penses, including per diem in lieu of subsist-
ence, at rates authorized for employees of 
agencies under subchapter I of chapter 57 of 
title 5, United States Code, while away from 
their homes or regular places of business in 
the performance of services for the Com-
mittee. 

‘‘(2) STAFF.—The Committee may appoint 
such personnel as the Committee considers 
appropriate. 

‘‘(g) OPERATION OF THE COMMITTEE.—
‘‘(1) MEETINGS.—The Committee shall meet 

at the call of the Chairperson (after con-
sultation with the other members of the 
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Committee) not less often than quarterly to 
consider a specific agenda of issues, as deter-
mined by the Chairperson after such con-
sultation. 

‘‘(2) QUORUM.—Ten members of the Com-
mittee shall constitute a quorum for pur-
poses of conducting business. 

‘‘(h) FEDERAL ADVISORY COMMITTEE ACT.—
Section 14 of the Federal Advisory Com-
mittee Act (5 U.S.C. App.) shall not apply to 
the Committee. 

‘‘(i) TRANSFER OF PERSONNEL, RESOURCES, 
AND ASSETS.—For purposes of carrying out 
its duties, the Secretary and the Committee 
may provide for the transfer to the Com-
mittee of such civil service personnel in the 
employ of the Department of Health and 
Human Services (including the Centers for 
Medicare & Medicaid Services), and such re-
sources and assets of the Department used in 
carrying out this title, as the Committee re-
quires. 

‘‘(j) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such 
sums as may be necessary to carry out the 
purposes of this section.’’. 

(b) EXCLUSIONS FROM COVERAGE.—
(1) APPLICATION TO PART D.—Section 1862(a) 

of the Social Security Act (42 U.S.C. 1395y(a)) 
is amended in the matter preceding para-
graph (1) by striking ‘‘part A or part B’’ and 
inserting ‘‘part A, B, or D’’. 

(2) PRESCRIPTION DRUGS NOT EXCLUDED 
FROM COVERAGE IF REASONABLE AND NEC-
ESSARY.—Section 1862(a)(1) of the Social Se-
curity Act (42 U.S.C. 1395y(a)(1)) is amend-
ed—

(A) in subparagraph (H), by striking ‘‘and’’ 
at the end; 

(B) in subparagraph (I), by striking the 
semicolon at the end and inserting ‘‘, and’’; 
and 

(C) by adding at the end the following new 
subparagraph: 

‘‘(J) in the case of prescription drugs cov-
ered under part D, which are not reasonable 
and necessary to prevent or slow the deterio-
ration of, or improve or maintain, the health 
of eligible beneficiaries;’’.

(c) CONFORMING AMENDMENTS TO FEDERAL 
SUPPLEMENTARY MEDICAL INSURANCE TRUST 
FUND.—Section 1841 of the Social Security 
Act (42 U.S.C. 1395t) is amended—

(1) in the last sentence of subsection (a)—
(A) by striking ‘‘and’’ before ‘‘such 

amounts’’; and 
(B) by inserting before the period the fol-

lowing: ‘‘, and such amounts as may be de-
posited in, or appropriated to, the Prescrip-
tion Drug Account established by section 
1860K’’; 

(2) in subsection (g), by inserting after ‘‘by 
this part,’’ the following: ‘‘the payments pro-
vided for under part D (in which case the 
payments shall be made from the Prescrip-
tion Drug Account in the Trust Fund),’’; 

(3) in subsection (h), by inserting after 
‘‘1840(d)’’ the following: ‘‘and section 
1860E(b)(3) (in which case the payments shall 
be made from the Prescription Drug Account 
in the Trust Fund)’’; and 

(4) in subsection (i), by inserting after 
‘‘section 1840(b)(1)’’ the following: ‘‘, section 
1860E(b)(3) (in which case the payments shall 
be made from the Prescription Drug Account 
in the Trust Fund),’’. 

(d) CONFORMING REFERENCES TO PREVIOUS 
PART D.—

(1) IN GENERAL.—Any reference in law (in 
effect before the date of enactment of this 
Act) to part D of title XVIII of the Social Se-
curity Act is deemed a reference to part E of 
such title (as in effect after such date). 

(2) SECRETARIAL SUBMISSION OF LEGISLATIVE 
PROPOSAL.—Not later than 6 months after 
the date of enactment of this Act, the Sec-
retary of Health and Human Services shall 
submit to Congress a legislative proposal 

providing for such technical and conforming 
amendments in the law as are required by 
the provisions of this title. 
SEC. 203. PART D BENEFITS UNDER 

MEDICARE+CHOICE PLANS. 
(a) ELIGIBILITY, ELECTION, AND ENROLL-

MENT.—Section 1851 of the Social Security 
Act (42 U.S.C. 1395w–21) is amended—

(1) in subsection (a)(1)(A), by striking 
‘‘parts A and B’’ and inserting ‘‘parts A, B, 
and D’’; and 

(2) in subsection (i)(1), by striking ‘‘parts A 
and B’’ and inserting ‘‘parts A, B, and D’’. 

(b) VOLUNTARY BENEFICIARY ENROLLMENT 
FOR DRUG COVERAGE.—Section 1852(a)(1)(A) 
of the Social Security Act (42 U.S.C. 1395w–
22(a)(1)(A)) is amended by inserting ‘‘(and 
under part D to individuals also enrolled 
under that part)’’ after ‘‘parts A and B’’. 

(c) ACCESS TO SERVICES.—Section 1852(d)(1) 
of the Social Security Act (42 U.S.C. 1395w–
22(d)(1)) is amended—

(1) in subparagraph (D), by striking ‘‘and’’ 
at the end; 

(2) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and 

(3) by adding at the end the following new 
subparagraph: 

‘‘(F) in the case of covered outpatient 
drugs (as defined in section 1860(1)) provided 
to individuals enrolled under part D, the or-
ganization complies with the access require-
ments applicable under part D.’’. 

(d) PAYMENTS TO ORGANIZATIONS FOR PART 
D BENEFITS.—

(1) IN GENERAL.—Section 1853(a)(1)(A) of 
the Social Security Act (42 U.S.C. 1395w–
23(a)(1)(A)) is amended—

(A) by inserting ‘‘determined separately 
for the benefits under parts A and B and 
under part D (for individuals enrolled under 
that part)’’ after ‘‘as calculated under sub-
section (c)’’; 

(B) by striking ‘‘that area, adjusted for 
such risk factors’’ and inserting ‘‘that area. 
In the case of payment for the benefits under 
parts A and B, such payment shall be ad-
justed for such risk factors as’’; and 

(C) by inserting before the last sentence 
the following: ‘‘In the case of the payments 
under subsection (c)(8) for the provision of 
coverage of covered outpatient drugs to indi-
viduals enrolled under part D, such payment 
shall be adjusted for the risk factors of each 
enrollee as the Secretary determines to be 
feasible and appropriate to ensure actuarial 
equivalence.’’. 

(2) AMOUNT.—Section 1853(c) of the Social 
Security Act (42 U.S.C. 1395w–23(c)) is amend-
ed—

(A) in paragraph (1), in the matter pre-
ceding subparagraph (A), by inserting ‘‘for 
benefits under parts A and B’’ after ‘‘capita-
tion rate’’; and 

(B) by adding at the end the following new 
paragraph: 

‘‘(8) CAPITATION RATE FOR PART D BENE-
FITS.—

‘‘(A) IN GENERAL.—In the case of a 
Medicare+Choice plan that provides coverage 
of covered outpatient drugs to an individual 
enrolled under part D, the capitation rate for 
such coverage shall be the amount described 
in subparagraph (B). Such payments shall be 
made in the same manner and at the same 
time as the payments to the 
Medicare+Choice organization offering the 
plan for benefits under parts A and B are 
otherwise made, but such payments shall be 
payable from the Prescription Drug Account 
in the Federal Supplementary Medical Insur-
ance Trust Fund under section 1841. 

‘‘(B) AMOUNT.—The amount described in 
this paragraph is an amount equal to 1⁄12 of 
the average annual per capita aggregate ex-
penditures payable from the Prescription 
Drug Account for the year (as estimated 
under section 1860J(c)(2)(C)).’’. 

(e) LIMITATION ON ENROLLEE LIABILITY.—
Section 1854(e) of the Social Security Act (42 
U.S.C. 1395w–24(e)) is amended by adding at 
the end the following new paragraph: 

‘‘(5) SPECIAL RULE FOR PART D BENEFITS.—
With respect to outpatient prescription drug 
benefits under part D, a Medicare+Choice or-
ganization may not require that an enrollee 
pay any deductible or pay a cost-sharing 
amount that exceeds the amount of cost-
sharing applicable for such benefits for an el-
igible beneficiary under part D.’’. 

(f) REQUIREMENT FOR ADDITIONAL BENE-
FITS.—Section 1854(f)(1) of the Social Secu-
rity Act (42 U.S.C. 1395w–24(f)(1)) is amended 
by adding at the end the following new sen-
tence: ‘‘Such determination shall be made 
separately for the benefits under parts A and 
B and for prescription drug benefits under 
part D.’’. 

(g) EFFECTIVE DATE.—The amendments 
made by this section shall apply to items 
and services provided under a 
Medicare+Choice plan on or after January 1, 
2005. 
SEC. 204. ADDITIONAL ASSISTANCE FOR LOW-IN-

COME BENEFICIARIES. 
(a) INCLUSION IN MEDICARE COST-SHARING.—
(1) IN GENERAL.—Section 1905(p)(3) of the 

Social Security Act (42 U.S.C. 1396d(p)(3)) is 
amended—

(A) in subparagraph (B), by inserting ‘‘and, 
subject to paragraph (7), cost-sharing de-
scribed in section 1860F(b), subject to pay-
ment by the individual of a cost-sharing 
charge for the dispensing of a covered out-
patient drug (as defined in section 1860(1)) 
that is equal to $2 for a prescription (as de-
fined in section 1860F(b)(3)(D)) of a generic 
drug and $5 for a prescription (as so defined) 
of a brand name drug’’ after ‘‘section 1813’’; 
and 

(B) by inserting after subparagraph (D) the 
following new subparagraph: 

‘‘(E) The annual enrollment fee under sec-
tion 1860E(b).’’. 

(2) INDEXING.—Section 1905(p) of the Social 
Security Act (42 U.S.C. 1396d(p)) is amend-
ed—

(A) by redesignating paragraph (6) as para-
graph (8); and 

(B) by inserting after paragraph (5) the fol-
lowing new paragraph: 

‘‘(6)(A) For any year after 2005, the cost-
sharing amounts specified in paragraph 
(3)(B) for covered outpatient drugs (as de-
fined in section 1860(1)) are equal to the cost-
sharing amounts for such drugs determined 
under such paragraph (or this paragraph) for 
the previous year increased by the annual 
percentage increase described in section 
1860E(b)(2)(B). 

‘‘(B) If any amount determined under sub-
paragraph (A) is not a multiple of $1, such 
amount shall be rounded to the nearest mul-
tiple of $1.’’. 

(b) EXPANSION OF MEDICAL ASSISTANCE.—
Section 1902(a)(10)(E) of the Social Security 
Act (42 U.S.C. 1396a(a)(10)(E)) is amended—

(1) in clause (iii)—
(A) by inserting after ‘‘section 

1905(p)(3)(A)(ii)’’ the following: ‘‘, for medi-
care cost-sharing described in section 
1905(p)(3)(B) (but only insofar as it relates to 
benefits provided under part D of title 
XVIII), and for medicare cost-sharing de-
scribed in section 1905(p)(3)(E),’’; and 

(B) by striking ‘‘and’’ at the end; 
(2) by redesignating clause (iv) as clause 

(v); and 
(3) by inserting after clause (iii) the fol-

lowing new clause: 
‘‘(iv) for making medical assistance avail-

able for medicare cost-sharing described in 
section 1905(p)(3)(B) (but only insofar as it 
relates to benefits provided under part D of 
title XVIII) and for medicare cost-sharing 
described in section 1905(p)(3)(E) for—
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‘‘(I) individuals who would be qualified 

medicare beneficiaries described in section 
1905(p)(1) but for the fact that their income 
exceeds 120 percent but does not exceed 150 
percent of the official poverty line (referred 
to in section 1905(p)(2)) for a family of the 
size involved; and 

‘‘(II) individuals who would be qualified 
medicare beneficiaries described in section 
1905(p)(1) but for the fact that their income 
exceeds 150 percent but does not exceed 200 
percent of the official poverty line (referred 
to in section 1905(p)(2)) for a family of the 
size involved; and’’. 

(c) NONDISCRIMINATION.—Section 1905(p) of 
the Social Security Act (42 U.S.C. 1396d(p)), 
as amended by subsection (a)(2), is amended 
by inserting after paragraph (6) the following 
new paragraph: 

‘‘(7) With respect to determining the eligi-
bility of individuals described in clause (i), 
(iii), or (iv) of section 1902(a)(10)(E) for medi-
care cost-sharing described in paragraph 
(3)(B) (but only insofar as it relates to bene-
fits provided under part D of title XVIII) and 
for medicare cost-sharing described in para-
graph (3)(E), the State shall—

‘‘(A) use the same methodology in deter-
mining income eligibility for all such indi-
viduals; 

‘‘(B) use the same simplified eligibility 
form (including, if applicable, permitting ap-
plication other than in person) for all such 
individuals; 

‘‘(C) provide for initial eligibility deter-
minations and redeterminations and renew-
als of eligibility using the same verification 
policies, forms, and frequency for all such in-
dividuals; and 

‘‘(D) use the same face-to-face interview 
policy (including, if applicable, not requiring 
such an interview) for purposes of initial eli-
gibility determinations and redetermina-
tions, and renewals for all such individ-
uals.’’. 

(d) NONAPPLICABILITY OF RESOURCE RE-
QUIREMENTS TO MEDICARE PART D COST-SHAR-
ING.—Section 1905(p)(1) of the Social Secu-
rity Act (42 U.S.C. 1396d(p)(1)) is amended by 
adding at the end the following flush sen-
tence:

‘‘In determining if an individual is a quali-
fied medicare beneficiary under this para-
graph, subparagraph (C) shall not be applied 
for purposes of providing the individual with 
medicare cost-sharing described in section 
1905(p)(3)(B) (but only insofar as it relates to 
benefits provided under part D of title XVIII) 
or with medicare cost-sharing described in 
section 1905(p)(3)(E).’’. 

(e) NONAPPLICABILITY OF PAYMENT DIF-
FERENTIAL REQUIREMENTS TO MEDICARE PART 
D COST-SHARING.—Section 1902(n)(2) of the 
Social Security Act (42 U.S.C. 1396a(n)(2)) is 
amended by adding at the end the following 
new sentence: ‘‘The preceding sentence shall 
not apply to the cost-sharing described in 
section 1860F(b).’’. 

(f) INCREASED FEDERAL MATCHING ASSIST-
ANCE PERCENTAGE FOR CERTAIN INDIVID-
UALS.—

(1) USE OF ENHANCED FMAP FOR INDIVIDUALS 
WITH INCOMES THAT EXCEED 120 PERCENT, BUT 
DO NOT EXCEED 150 PERCENT, OF THE POVERTY 
LINE.—The first sentence of section 1905(b) of 
the Social Security Act (42 U.S.C. 1396d(b)(4)) 
is amended— 

(A) in paragraph (4), by inserting ‘‘(A)’’ 
after ‘‘2105(b)’’; and 

(B) by inserting before the period at the 
end the following: ‘‘, and (B) with respect to 
medicare cost-sharing described in subpara-
graph (B) of section 1905(p)(3) (but only inso-
far as it relates to benefits provided under 
part D of title XVIII) and medicare cost-
sharing described in subparagraph (E) of that 
section, but only in the case of individuals 

who are eligible for such assistance on the 
basis of clause (iv)(I) of section 
1902(a)(10)(E)’’. 

(2) 100 PERCENT FEDERAL MATCHING ASSIST-
ANCE PERCENTAGE FOR INDIVIDUALS WITH IN-
COMES THAT EXCEED 150 PERCENT, BUT DO NOT 
EXCEED 200 PERCENT, OF THE POVERTY LINE.—
The first sentence of section 1905(b) of the 
Social Security Act (42 U.S.C. 1396d(b)(4)), as 
amended by paragraph (1), is amended—

(A) by striking ‘‘and’’ before ‘‘(4)’’; and 
(B) by inserting before the period at the 

end the following: ‘‘, and (5) the Federal med-
ical assistance percentage shall be 100 per-
cent with respect to medicare cost-sharing 
described in subparagraph (B) of section 
1905(p)(3) (but only insofar as it relates to 
benefits provided under part D of title XVIII) 
and medicare cost-sharing described in sub-
paragraph (E) of that section, but only in the 
case of individuals who are eligible for such 
assistance on the basis of clause (iv)(II) of 
section 1902(a)(10)(E)’’. 

(g) TREATMENT OF TERRITORIES.—Section 
1108(g) of the Social Security Act (42 U.S.C. 
1308(g)) is amended by adding at the end the 
following new paragraph: 

‘‘(3) Notwithstanding the preceding provi-
sions of this subsection, with respect to fis-
cal year 2005 and any fiscal year thereafter, 
the amount otherwise determined under this 
subsection (and subsection (f)) for the fiscal 
year for a Commonwealth or territory shall 
be increased by the ratio (as estimated by 
the Secretary) of—

‘‘(A) the aggregate amount of payments 
made to the 50 States and the District of Co-
lumbia for the fiscal year under title XIX 
that are attributable to making medical as-
sistance available for individuals described 
in clauses (i), (iii), and (iv) of section 
1902(a)(10)(E) for payment of medicare cost-
sharing described in section 1905(p)(3)(B) (but 
only insofar as it relates to benefits provided 
under part D of title XVIII) and medicare 
cost-sharing described in section 
1905(p)(3)(E); to 

‘‘(B) the aggregate amount of total pay-
ments made to such States and District for 
the fiscal year under such title XIX.’’. 

(h) AMENDMENT TO BEST PRICE.—Section 
1927(c)(1)(C)(i) of the Social Security Act (42 
U.S.C. 1396r–8(c)(1)(C)(i)) is amended—

(1) by striking ‘‘and’’ at the end of sub-
clause (III); 

(2) by striking the period at the end of sub-
clause (IV) and inserting ‘‘; and’’; and 

(3) by adding at the end the following new 
subclause: 

‘‘(V) any prices charged which are nego-
tiated under a plan under part D of title 
XVIII with respect to covered outpatient 
drugs, under a Medicare+Choice plan under 
part C of such title with respect to such 
drugs, or by a qualified retiree prescription 
drug plan (as defined in section 1860J(e)(3)) 
with respect to such drugs, on behalf of eligi-
ble beneficiaries (as defined in section 
1860(2)).’’. 

(i) CONFORMING AMENDMENTS.—Section 1933 
of the Social Security Act (42 U.S.C. 1396u–3) 
is amended—

(1) in subsection (a), by striking ‘‘section 
1902(a)(10)(E)(iv)’’ and inserting ‘‘section 
1902(a)(10)(E)(v)’’; 

(2) in subsection (c)(2)(A)—
(A) in clause (i), by striking ‘‘section 

1902(a)(10)(E)(iv)(I)’’ and inserting ‘‘section 
1902(a)(10)(E)(v)(I)’’; and 

(B) in clause (ii), by striking ‘‘section 
1902(a)(10)(E)(iv)(II)’’ and inserting ‘‘section 
1902(a)(10)(E)(v)(II)’’; 

(3) in subsection (d), by striking ‘‘section 
1902(a)(10)(E)(iv)’’ and inserting ‘‘section 
1902(a)(10)(E)(v)’’; and 

(4) in subsection (e), by striking ‘‘section 
1902(a)(10)(E)(iv)’’ and inserting ‘‘section 
1902(a)(10)(E)(v)’’. 

(j) EFFECTIVE DATE.—The amendments 
made by this section shall apply to medical 
assistance provided under section 
1902(a)(10)(E) of the Social Security Act (42 
U.S.C. 1396a(a)(10)(E)) on and after January 
1, 2005. 

(k) RULE OF CONSTRUCTION.—Nothing in the 
amendments made by this section shall be 
construed as precluding a State from using 
State funds to provide coverage of out-
patient prescription drugs that is in addition 
to the coverage of such drugs required under 
title XIX of the Social Security Act (42 
U.S.C. 1396 et seq.), as amended by this sec-
tion. 

(l) SENSE OF THE SENATE.—It is the sense of 
the Senate that during consideration of any 
conference report for this legislation, con-
ferees should explore ways to provide incen-
tives to States (and in particular to those 
States that, as of the date of enactment of 
this Act, offer some form of prescription 
drug assistance to the elderly and the dis-
abled) to maintain existing State commit-
ments to provide prescription drug assist-
ance to the elderly and disabled or to supple-
ment the drug benefit established by the 
conference report. 
SEC. 205. MEDIGAP REVISIONS. 

Section 1882 of the Social Security Act (42 
U.S.C. 1395ss) is amended by adding at the 
end the following new subsection: 

‘‘(v) MODERNIZED BENEFIT PACKAGES FOR 
MEDICARE SUPPLEMENTAL POLICIES.—

‘‘(1) REVISION OF BENEFIT PACKAGES.—
‘‘(A) IN GENERAL.—Notwithstanding sub-

section (p), the benefit packages classified as 
‘H’, ‘I’, and ‘J’ under the standards estab-
lished by subsection (p)(2) (including the 
benefit package classified as ‘J’ with a high 
deductible feature, as described in subsection 
(p)(11)) shall be revised so that—

‘‘(i) the coverage of outpatient prescription 
drugs available under such benefit packages 
is replaced with coverage of outpatient pre-
scription drugs that complements but does 
not duplicate the coverage of outpatient pre-
scription drugs that is otherwise available 
under this title; 

‘‘(ii) the revised benefit packages provide a 
range of coverage options for outpatient pre-
scription drugs for beneficiaries, but do not 
provide coverage for more than 90 percent of 
the cost-sharing amount applicable to an in-
dividual under section 1860F(b); 

‘‘(iii) uniform language and definitions are 
used with respect to such revised benefits; 

‘‘(iv) uniform format is used in the policy 
with respect to such revised benefits; 

‘‘(v) such revised standards meet any addi-
tional requirements imposed by the amend-
ments made by the Medicare Outpatient Pre-
scription Drug Act of 2002; and 

‘‘(vi) except as revised under the preceding 
clauses or as provided under subsection 
(p)(1)(E), the benefit packages are identical 
to the benefit packages that were available 
on the date of enactment of the Medicare 
Outpatient Prescription Drug Act of 2002. 

‘‘(B) MANNER OF REVISION.—The benefit 
packages revised under this section shall be 
revised in the manner described in subpara-
graph (E) of subsection (p)(1), except that for 
purposes of subparagraph (C) of such sub-
section, the standards established under this 
subsection shall take effect not later than 
January 1, 2005. 

‘‘(2) CONSTRUCTION OF BENEFITS IN OTHER 
MEDICARE SUPPLEMENTAL POLICIES.—Nothing 
in the benefit packages classified as ‘A’ 
through ‘G’ under the standards established 
by subsection (p)(2) (including the benefit 
package classified as ‘F’ with a high deduct-
ible feature, as described in subsection 
(p)(11)) shall be construed as providing cov-
erage for benefits for which payment may be 
made under part D. 
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‘‘(3) GUARANTEED ISSUANCE AND RENEWAL OF 

REVISED POLICIES.—The provisions of sub-
sections (q) and (s), including provisions of 
subsection (s)(3) (relating to special enroll-
ment periods in cases of termination or 
disenrollment), shall apply to medicare sup-
plemental policies revised under this sub-
section in the same manner as such provi-
sions apply to medicare supplemental poli-
cies issued under the standards established 
under subsection (p). 

‘‘(4) OPPORTUNITY OF CURRENT POLICY-
HOLDERS TO PURCHASE REVISED POLICIES.—

‘‘(A) IN GENERAL.—No medicare supple-
mental policy of an issuer with a benefit 
package that is revised under paragraph (1) 
shall be deemed to meet the standards in 
subsection (c) unless the issuer—

‘‘(i) provides written notice during the 60-
day period immediately preceding the open 
enrollment period established under section 
1860B(a)(3), to each individual who is a pol-
icyholder or certificate holder of a medicare 
supplemental policy issued by that issuer (at 
the most recent available address of that in-
dividual) of the offer described in clause (ii) 
and of the fact that such individual will no 
longer be covered under such policy as of 
January 1, 2005; and 

‘‘(ii) offers the policyholder or certificate 
holder under the terms described in subpara-
graph (B), during at least the period estab-
lished under section 1860B(a)(3), a medicare 
supplemental policy with the benefit pack-
age that the Secretary determines is most 
comparable to the policy in which the indi-
vidual is enrolled with coverage effective as 
of the date on which the individual is first 
entitled to benefits under part D. 

‘‘(B) TERMS OF OFFER DESCRIBED.—The 
terms described in this subparagraph are 
terms which do not— 

‘‘(i) deny or condition the issuance or effec-
tiveness of a medicare supplemental policy 
described in subparagraph (A)(ii) that is of-
fered and is available for issuance to new en-
rollees by such issuer; 

‘‘(ii) discriminate in the pricing of such 
policy because of health status, claims expe-
rience, receipt of health care, or medical 
condition; or 

‘‘(iii) impose an exclusion of benefits based 
on a preexisting condition under such policy. 

‘‘(5) ELIMINATION OF OBSOLETE POLICIES 
WITH NO GRANDFATHERING.—No person may 
sell, issue, or renew a medicare supplemental 
policy with a benefit package that is classi-
fied as ‘H’, ‘I’, or ‘J’ (or with a benefit pack-
age classified as ‘J’ with a high deductible 
feature) that has not been revised under this 
subsection on or after January 1, 2005. 

‘‘(6) PENALTIES.—Each penalty under this 
section shall apply with respect to policies 
revised under this subsection as if such poli-
cies were issued under the standards estab-
lished under subsection (p), including the 
penalties under subsections (a), (d), (p)(8), 
(p)(9), (q)(5), (r)(6)(A), (s)(4), and (t)(2)(D).’’. 
SEC. 206. COMPREHENSIVE IMMUNO-

SUPPRESSIVE DRUG COVERAGE FOR 
TRANSPLANT PATIENTS UNDER 
PART B. 

(a) IN GENERAL.—Section 1861(s)(2)(J) of 
the Social Security Act (42 U.S.C. 
1395x(s)(2)(J)), as amended by section 113(a) 
of the Medicare, Medicaid, and SCHIP Bene-
fits Improvement and Protection Act of 2000 
(114 Stat. 2763A–473), as enacted into law by 
section 1(a)(6) of Public Law 106–554, is 
amended by striking ‘‘, to an individual who 
receives’’ and all that follows before the 
semicolon at the end and inserting ‘‘to an in-
dividual who has received an organ trans-
plant’’. 

(b) EFFECTIVE DATE.—The amendment 
made by subsection (a) shall apply to drugs 
furnished on or after the date of enactment 
of this Act. 

SEC. 207. HHS STUDY AND REPORT ON UNIFORM 
PHARMACY BENEFIT CARDS. 

(a) STUDIES.—The Secretary of Health and 
Human Services shall conduct a study to de-
termine the feasibility and advisability of 
establishing a uniform format for pharmacy 
benefit cards provided to beneficiaries by eli-
gible entities under the outpatient prescrip-
tion drug benefit program under part D of 
title XVIII of the Social Security Act (as 
added by section 202). 

(b) REPORT.—Not later than 2 years after 
the date of enactment of this Act, the Sec-
retary of Health and Human Services shall 
submit to Congress a report on the results of 
the study conducted under subsection (a) to-
gether with any recommendations for legis-
lation that the Secretary determines to be 
appropriate as a result of such study. 
SEC. 208. GAO STUDY AND BIENNIAL REPORTS 

ON COMPETITION AND SAVINGS. 
(a) ONGOING STUDY.—The Comptroller Gen-

eral of the United States shall conduct an 
ongoing study and analysis of the outpatient 
prescription drug benefit program under part 
D of title XVIII of the Social Security Act 
(as added by section 202), including an anal-
ysis of—

(1) the extent to which the competitive 
bidding process under such program fosters 
maximum competition and efficiency; and 

(2) the savings to the medicare program re-
sulting from such outpatient prescription 
drug benefit program, including the reduc-
tion in the number or length of hospital vis-
its. 

(b) INITIAL REPORT ON COMPETITIVE BIDDING 
PROCESS.—Not later than 9 months after the 
date of enactment of this Act, the Comp-
troller General of the United States shall 
submit to Congress a report on the results of 
the portion of the study conducted pursuant 
to subsection (a)(1). 

(c) BIENNIAL REPORTS.—Not later than Jan-
uary 1, 2006, and biennially thereafter, the 
Comptroller General of the United States 
shall submit to Congress a report on the re-
sults of the study conducted under sub-
section (a) together with such recommenda-
tions for legislation and administrative ac-
tion as the Comptroller General determines 
appropriate. 
SEC. 209. EXPANSION OF MEMBERSHIP AND DU-

TIES OF MEDICARE PAYMENT ADVI-
SORY COMMISSION (MEDPAC). 

(a) EXPANSION OF MEMBERSHIP.—
(1) IN GENERAL.—Section 1805(c) of the So-

cial Security Act (42 U.S.C. 1395b–6(c)) is 
amended—

(A) in paragraph (1), by striking ‘‘17’’ and 
inserting ‘‘19’’; and 

(B) in paragraph (2)(B), by inserting ‘‘ex-
perts in the area of pharmacology and pre-
scription drug benefit programs,’’ after 
‘‘other health professionals,’’. 

(2) INITIAL TERMS OF ADDITIONAL MEM-
BERS.—

(A) IN GENERAL.—For purposes of stag-
gering the initial terms of members of the 
Medicare Payment Advisory Commission 
under section 1805(c)(3) of the Social Secu-
rity Act (42 U.S.C. 1395b–6(c)(3)), the initial 
terms of the 2 additional members of the 
Commission provided for by the amendment 
under paragraph (1)(A) are as follows: 

(i) One member shall be appointed for 1 
year. 

(ii) One member shall be appointed for 2 
years. 

(B) COMMENCEMENT OF TERMS.—Such terms 
shall begin on January 1, 2004. 

(b) EXPANSION OF DUTIES.—Section 
1805(b)(2) of the Social Security Act (42 
U.S.C. 1395b–6(b)(2)) is amended by adding at 
the end the following new subparagraph: 

‘‘(D) PRESCRIPTION MEDICINE BENEFIT PRO-
GRAM.—Specifically, the Commission shall 
review, with respect to the outpatient pre-

scription drug benefit program under part D, 
the impact of such program on—

‘‘(i) the pharmaceutical market, including 
costs and pricing of pharmaceuticals, bene-
ficiary access to such pharmaceuticals, and 
trends in research and development; 

‘‘(ii) franchise, independent, and rural 
pharmacies; and 

‘‘(iii) beneficiary access to outpatient pre-
scription drugs, including an assessment of 
out-of-pocket spending, generic and brand 
name drug utilization, and pharmacists’ 
services.’’.

SA 4346. Ms. LANDRIEU submitted 
an amendment intended to be proposed 
by her to the bill H.R. 5010, making ap-
propriations for the Department of De-
fense for the fiscal year ending Sep-
tember 30, 2003, and for other purposes; 
which was ordered to lie on the table; 
as follows:

On page 223, between lines 20 and 21, insert 
the following: 

SEC. 8124. Of the amount appropriated by 
title II under the heading ‘‘OPERATION AND 
MAINTENANCE, NAVY’’, up to $4,000,000 may be 
available for Configuration Management In-
formation Systems.

SA 4347. Ms. LANDRIEU submitted 
an amendment intended to be proposed 
by her to the bill H.R. 5010, making ap-
propriations for the Department of De-
fense for the fiscal year ending Sep-
tember 30, 2003, and for other purposes; 
which was ordered to lie on the table; 
as follows:

On page 223, between lines 20 and 21, insert 
the following: 

SEC. 8124. Of the amount appropriated by 
title II under the heading ‘‘OPERATION AND 
MAINTENANCE, ARMY’’, up to $5,000,000 may be 
available for the Field Pack-up Container-
ized Storage Unit.

SA 4348. Ms. LANDRIEU submitted 
an amendment intended to be proposed 
by her to the bill H.R. 5010, making ap-
propriations for the Department of De-
fense for the fiscal year ending Sep-
tember 30, 2003, and for other purposes; 
which was ordered to lie on the table; 
as follows:

On page 223, between lines 20 and 21, insert 
the following: 

SEC. 8124. The Secretary of Defense may, 
using amounts appropriated or otherwise 
made available by this Act, make a grant to 
the National D–Day Museum in the amount 
of $5,000,000.

SA 4349. Mr. HUTCHINSON sub-
mitted an amendment intended to be 
proposed to amendment SA 4345 pro-
posed by Mr. GRAHAM (for himself, Mr. 
SMITH of Oregon, Mr. MILLER, Mrs. LIN-
COLN, Mr. BINGAMAN, Mr. KENNEDY, and 
Ms. STABENOW) to the amendment SA 
4299 proposed by Mr. REID (for Mr. DOR-
GAN (for himself, Mr. WELLSTONE, Mr. 
JEFFORDS, Ms. STABENOW, Ms. COLLINS, 
Mr. LEVIN, Mr. JOHNSON, Mr. MILLER, 
Mr. DURBIN, Mr. FEINGOLD, and Mr. 
HARKIN) to the bill (S. 812) to amend 
the Federal Food, Drug, and Cosmetic 
Act to provide greater access to afford-
able pharmaceuticals; which was or-
dered to lie on the table; as follows:

On Page 21, strike lines 6 through 20. 
On Page 24, strike lines 14 through 22. 
On Page 26, strike lines 18 through 25. 
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On Page 27, strike lines 1 through 3. 
On Page 57, strike lines 1 through 25. 
On Page 58, strike lines 1 through 22.

f 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON BANKING, HOUSING, AND URBAN 
AFFAIRS 

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on 
Banking, Housing, and Urban Affairs 
be authorized to meet during the ses-
sion of the Senate on Tuesday, July 30, 
2002, at 2 p.m. to conduct a hearing on 
the nominations of Mr. Ben S. 
Bernanke, of New Jersey, to be a mem-
ber of the Board of Governors of the 
Federal Reserve System; and Mr. Don-
ald L. Kohn, of Virginia, to be a mem-
ber of the Board of Governors of the 
Federal Reserve System. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON COMMERCE, SCIENCE, AND 
TRANSPORTATION 

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on 
Commerce, Science, and Transpor-
tation be authorized to meet on Tues-
day, July 30, 2002, at 9:30 a.m. on the 
Financial Turmoil in the Tele-
communications Marketplace; Main-
taining the Operations of Essential 
Communications Facilities. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON ENVIRONMENT AND PUBLIC 
WORKS 

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on 
Environment and Public Works be au-
thorized to meet on Tuesday, July 30, 
2002, at 9:30 a.m. to conduct a hearing 
to examine the effectiveness of the cur-
rent Congestion Mitigation and Air 
Quality, CMAQ, program, conformity, 
and the role of new technologies. 

The hearing will be held in SD–406. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
COMMITTEE ON FINANCE 

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on 
Finance be authorized to meet during 
the session of the Senate on Tuesday, 
July 30, 2002, at 10 a.m. to hear testi-
mony on the Role of the 
Extraterritorial Income Exclusion Act 
in the International Competitiveness of 
U.S. Companies. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS 
Mr. REID. Mr. President, I ask unan-

imous consent that the Committee on 
Foreign Relations be authorized to 
meet during the session of the Senate 
on Tuesday, July 30, 2002, at 9 a.m. to 
hold a business meeting. 

Agenda 

The Committee will consider and 
vote on the following agenda items: 

Treaties 

1. Treaty Doc. 96–53; Convention on 
the Elimination of All Forms of Dis-

crimination Against Women, adopted 
by the U.N. General Assembly on De-
cember 18, 1979, and signed on behalf of 
the United States of America on July 
17, 1980. 

2. Treaty Doc. 103–5; Protocol Con-
cerning Specially Protected Areas and 
Wildlife to the Convention for the Pro-
tection and Development of the Marine 
Environment of the Wider Caribbean 
Region, done at Kingston on January 
18, 1990. 

2. Treaty Doc. 107–2; Protocol to 
Amend the 1949 Convention on the Es-
tablishment of an Inter-American 
Tropical Tuna Commission, done at 
Guayaquil, June 11, 1999, and signed by 
the United States, subject to ratifica-
tion, in Guayaquil, Ecuador, on the 
same date. 

Legislation 

1. S. 1777, A bill to authorize assist-
ance for individuals with disabilities in 
foreign countries, including victims of 
landmines and other victims of civil 
strife and warfare, and for other pur-
poses, with amendments. 

Nominations 

1. Mr. John Blaney, of Virginia, to be 
Ambassador to the Republic of Liberia. 

2. Ms. Aurelia Brazeal, of Georgia, to 
be Ambassador to the Federal Demo-
cratic Republic of Ethiopia. 

3. Mr. Martin Brennan, of California, 
to be Ambassador to the Republic of 
Zambia. 

4. Mr. J. Anthony Holmes, of Cali-
fornia, to be Ambassador to Burkina 
Faso. 

5. Ms. Vicki Huddleston, of Arizona, 
to be Ambassador to the Republic of 
Mali. 

6. Mr. Donald Johnson, of Texas, to 
be Ambassador to the Republic of Cape 
Verde. 

7. Ms. Kristie A. Kenney, of Mary-
land, to be Ambassador to the Republic 
of Ecuador. 

8. Mr. Jimmy Kolker, of Missouri, to 
be Ambassador to the Republic of 
Uganda. 

9. Ms. Gail Mathieu, of New Jersey, 
to be Ambassador to the Republic of 
Niger. 

10. Mrs. Barbara C. Moore, of Mary-
land, to be Ambassador to the Republic 
of Nicaragua. 

11. Mr. Larry L. Palmer, of Georgia, 
to be Ambassador to the Republic of 
Honduras. 

12. Mr. James Yellin, of Pennsyl-
vania, to be Ambassador to the Repub-
lic of Burundi. 

Additional items may be announced. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
COMMITTEE ON FOREIGN RELATIONS 

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on 
Foreign Relations be authorized to 
meet during the session of the Senate 
on Tuesday, July 30, 2002, at 11 a.m. to 
hold a nomination hearing. 

Agenda 

Nominees 
Ms. Nancy J. Powell, of Iowa, to be 

Ambassador to the Islamic Republic of 
Pakistan. 

Mr. Richard L. Baltimore, III, of New 
York, to be Ambassador to the Sul-
tanate of Oman. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

COMMITTEE ON INDIAN AFFAIRS 
Mr. REID. Mr. President, I ask unan-

imous consent that the Committee on 
Indian Affairs be authorized to meet on 
Tuesday, July 30, 2002, at 10:00 a.m. in 
Room 106 of the Dirksen Senate Office 
Building to conduct a hearing on a 
Legislative Proposal of the Department 
of Interior/Tribal Trust Fund Reform 
Task Force; to be followed imme-
diately by a second hearing on S. 2212, 
a bill to establish a direct line of au-
thority for the Office of Trust Reform 
Implementations and Oversight to 
oversee the management and reform of 
Indian trust funds and assets under the 
jurisdiction of the Department of the 
Interior, and to advance tribal manage-
ment of such funds and assets, pursu-
ant to the Indian Self-Determinations 
Act and for other purposes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON CONSUMER AFFAIRS 
Mr. REID. Mr. President, I ask unan-

imous consent that the subcommittee 
on Consumer Affairs of the Committee 
on Commerce, Science, and Transpor-
tation be authorized to meet on Tues-
day, July 30, 2002, at 2:30 pm on improv-
ing consumer choice in auto repair 
shops. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON EMERGING THREATS AND 
CAPABILITIES 

Mr. REID. Mr. President, I ask unan-
imous consent that the Subcommittee 
on Emerging Threats and Capabilities 
of the Committee on Armed Services 
be authorized to meet during the ses-
sion of the Senate on Tuesday, July 30, 
2002, at 2:30 p.m., in open session to re-
ceive testimony on the report of the 
General Accounting Office on Nuclear 
Nonproliferation and efforts to help 
other countries combat nuclear smug-
gling. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
SUBCOMMITTEE ON PUBLIC LANDS AND FORESTS 

Mr. REID. Mr. President, I ask unan-
imous consent that the Subcommittee 
on Public Lands and Forests of the 
Committee on Energy and Natural Re-
sources be authorized to hold a Hearing 
during the session of the Senate on 
Tuesday, July 30, 2002, at 2:30 p.m. in 
SD–366. The purpose of this hearing is 
to receive testimony on the following 
bills: 

S. 2016, to authorize an exchange of 
lands between an Alaska Native Vil-
lage Corporation and the Department 
of the Interior, and for other purposes; 

S. 2565, to enhance ecosystem protec-
tion and the range of outdoor opportu-
nities protected by statute in the 
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Skykomish River Valley of the State 
of Washington by designating certain 
lower-elevation Federal lands as wil-
derness, and for other purposes; 

S. 2587, to establish the Joint Federal 
and State Navigable Waters Commis-
sion for Alaska; 

S. 2612, to establish wilderness areas, 
promote conservation, improve public 
land, and provide for high quality de-
velopment in Clark County, Nevada, 
and for other purposes; 

S. 2652, to authorize the Secretary of 
Agriculture to sell or exchange certain 
land in the State of Florida, and for 
other purposes; and 

S. Con. Res. 107, expressing the sense 
of Congress that Federal land manage-
ment agencies should fully support the 
Western Governors Association ‘‘Col-
laborative 10-year Strategy for Reduc-
ing Wildland Fire Risks to Commu-
nities and the Environment’’, as signed 
August 2001, to reduce the overabun-
dance of forest fuels that place na-
tional resources at high risk of cata-
strophic wildfire, and prepare a Na-
tional Prescribed Fire Strategy that 
minimizes risks of escape. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 

Mr. REID. Mr. President, I ask unan-
imous consent that the Permanent 
Subcommittee on Investigations of the 
Committee on Governmental Affairs be 
authorized to meet on Tuesday, July 
30, 2002, at 9:30 a.m., for a hearing enti-
tled ‘‘The Role of the Financial Insti-
tutions In Enron’s Collapse.’’

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

PRIVILEGES OF THE FLOOR 

Mrs. LINCOLN. Mr. President, I ask 
unanimous consent that privilege of 
the floor be granted to Michael Anzick 
and Elizabeth Pika, two fellows in my 
office, during debate on this legisla-
tion. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRAHAM. Mr. President, I ask 
unanimous consent to grant floor privi-
leges to Dr. Louis Kazal, a health fel-
low from the office of Senator KENT 
CONRAD, for the duration of debate on 
S. 812 and related amendments. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Madam President, I ask 
unanimous consent that my aides, 
Christopher Rogers and Matt 
Hargraves, be granted the privilege of 
the floor for the duration of the debate 
on Judge D. Brooks Smith. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

ORDER OF PROCEDURE 

Mr. REID. Mr. President, I have a few 
things to do here to close, a very few. 
Then the Senator from Utah wants to 
speak for 5 minutes, and the Senator 
from Florida will speak for 10. 

APPOINTMENTS 
The PRESIDING OFFICER. The 

Chair announces, on behalf of the two 
Leaders, pursuant to provisions of S. 
Res. 98, agreed to July 25, 1997, the ap-
pointment of the Senator from Nevada 
[Mr. REID] to the Global Climate 
Change Observer Group, vice the Sen-
ator from Nebraska [Mr. Kerrey], re-
tired. 

The Chair, on behalf of the President 
pro tempore, pursuant to P.L. 103–227, 
reappoints Barbara Kairson, of New 
York, Representative of Labor, to the 
National Skill Standards Board, effec-
tive August 13, 2002.

f 

ORDERS FOR WEDNESDAY, JULY 
31, 2002 

Mr. REID. Mr. President, I ask unan-
imous consent that when the Senate 
completes its business today, it stand 
adjourned until 9:30 a.m. Wednesday, 
July 31; that on Wednesday, following 
the prayer and the pledge, the Journal 
of proceedings be approved to date, the 
morning hour be deemed expired, and 
the time for the two leaders be re-
served for their use later in the day; 
that the Senate then resume consider-
ation of Calendar No. 491, S. 812, as pro-
vided for under the previous order; pro-
vided further that after the first vote 
on the motion to waive the Budget Act 
with respect to the Graham amend-
ment, there be 2 minutes of debate be-
fore each succeeding vote, equally di-
vided and controlled in the usual form; 
and each succeeding vote following the 
first in the sequence be 10 minutes in 
duration; that the mandatory quorum 
required under rule XXII be waived 
with respect to the cloture motion and 
the conference report accompanying 
H.R. 3009. 

I have a parliamentary inquiry, Mr. 
President. Under this unanimous con-
sent agreement, would the debate time 
prior to the vote on judicial nomina-
tion of Brooks Smith be 2 minutes 
equally divided? 

The PRESIDING OFFICER. Yes. The 
Senator is correct in assuming that. 

Mr. REID. I ask unanimous consent 
that be modified to give Senator LEAHY 
21⁄2 minutes and Senator HATCH 21⁄2 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

ORDER FOR ADJOURNMENT 
Mr. REID. Mr. President, if there is 

no further business to come before the 
Senate, I ask unanimous consent we 
stand in adjournment under the pre-
vious order, following the remarks of 
the Senator from Utah, for 6 minutes, 
and the Senator from Florida, for 12 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Utah is recognized. 
f 

JUDICIAL NOMINATIONS 
Mr. HATCH. Mr. President, I do have 

to make a few remarks since my col-

league from New York made some very 
cogent, very important remarks this 
evening. 

I happen to have a lot of respect for 
my colleague from New York, and he 
has the guts to really stand up and say 
that one of the reasons he is voting 
against some of these judges is the 
question of ideology. I think he is dead 
wrong on that, but the fact is, I respect 
him for at least being upfront and stat-
ing what he believes. 

He has also said we need to have bal-
ance on the courts. I am not so sure 
that is a bad concept, but I believe 
whoever is President, we have to have 
that President’s choice of judges. That 
is one thing we do when we elect a 
President. Unless you can find some 
really valid reason for voting against 
these judges, that I think has to be 
more than ideology—at least that is 
my view—then you should vote for 
those judges, which is a practice I have 
followed throughout the Clinton ad-
ministration and throughout the 
Carter administration, as a matter of 
fact. I think it is the correct practice. 

I still respect my colleague for his 
beliefs, for his forthright statements. 

I want to correct the record on a few 
things. No. 1, with regard to balance, 
there is a lack of balance in many cir-
cuit courts of appeals today one way or 
the other. In the Ninth Circuit Court of 
Appeals, 17 of the 23 judges are Demo-
crats; 14 were appointed by none other 
than President William Jefferson Clin-
ton. 

In the Second Circuit Court of Ap-
peals, the majority of them are Demo-
crats. 

These are two very important circuit 
courts. In the Circuit Court of Appeals 
for the District of Columbia, it could 
very easily have been that way. 

It comes down to whoever is Presi-
dent. That is one of the things we do 
when we choose a President: We choose 
the person who is going to pick the 
judges for the next 4 years. And I be-
lieve, unless you have a legitimate rea-
son—and it has to be a very legitimate 
reason for opposing those judges—you 
need to vote for them. 

I heard the distinguished Senator 
from Vermont tonight say Judge 
Smith rules too much for corporations. 
Give me a break. He has been on the 
bench 14 years. He has ruled for every-
body during those 14 years. And, by the 
way, occasionally corporations are 
right. And if they are right, as judges 
in this country they ought to rule in 
their favor if it is a nonjury trial. They 
ought to be fair in their instructions if 
it is a jury trial and in the conduct of 
the trial if it is a jury trial. Brooks 
Smith has had that type of reputation. 

With regard to another comment of 
my friend from New York, he continues 
to repeat a myth that arose out of the 
Clarence Thomas proceedings. I hap-
pened to be there during those Clarence 
Thomas proceedings, and that myth is 
that he said he never discussed Roe v. 
Wade. That is not what he said. He was 
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asked directly, and he said: I never de-
bated it with my philosophy class-
mates. That is a considerably different 
answer. 

And from that, they extrapolated he 
never discussed it, and he wasn’t asked 
any further questions about it by the 
same person who asked that question. 

The fact of the matter is, some ideo-
logically disagree with Justice Thom-
as. Many on our side disagree with Jus-
tice Thurgood Marshall. I happened to 
have respected him greatly. I didn’t 
agree with a lot of the things he wrote, 
but I also respected him. 

Clarence Thomas is writing some of 
the most literate, intelligent decisions 
on the Supreme Court right now. 

Let me say the danger of the position 
of my friend from New York, in saying 
ideology counts, is: Whose ideology? 
Because I have seen some very conserv-
ative judges get on the bench and be-
come very liberal judges almost over-
night. I have seen some very liberal 
judges get on the bench and become 
very conservative judges—maybe not 
overnight but certainly in time. 

I have to ask you, if you start talk-
ing ideology, whose ideology? There 
are differences on the Democratic side 
on ideology. There are differences on 
the Republican side on ideology. Are 
we going to have a single litmus test to 
bar somebody from serving just be-
cause they may be against Roe v. Wade 
or may be pro-life? Are we going to 
have a litmus test against somebody 
serving because they once participated 
as a corporate lawyer? A terrible thing 
to do, I guess. 

No, we should not do that. If we took 
that attitude, that Roe v. Wade is para-
mount and preeminent in all judicial 
considerations, there would have been 
very few Clinton judges. As I say, he 
came very close, virtually was the 
same as the all-time confirmation 
champion, Ronald Reagan. 

So that is the danger, in my belief 
and in my philosophy, of the position 
of the distinguished Senator from New 
York. I respect the position. I respect 
his openness. I respect his forthright-
ness. I respect him personally. He is 
very intelligent, a good lawyer—some 
would say a great lawyer. I would say 
that. I enjoy being with him on the Ju-
diciary Committee. But his doctrine is 
a dangerous doctrine because—whose 
ideology? 

People have tried to stereotype me 
the whole time I have been in the Sen-
ate. I just got finished writing a book 
that will be published this fall. It is 
going to be called ‘‘The Square Peg.’’ 
Guess who the square peg is. The fact 
is, that book is going to show I don’t 
particularly fit in any category. Nei-
ther does the Senator from New York. 
In some respects, he is a very conserv-
ative Senator. In other respects, he is 
very liberal. I have had the same thing 
said about me. Does that mean neither 
of us could serve on any court because 
we might be conservative on some 
issues, we might be liberal on other 
issues, that offend some in this body? 
No, it should not mean that.

Look, if a person is out of the main-
stream, that is another matter. But I 
have seen the argument come up time 
after time the judges are outside of the 
judicial mainstream. That is pure 
bunk, to be honest with you. They do 
not get through this process where 
they are nominated by any President 
of the United States by being outside 
of the mainstream. They just do not. 
Some are conservative and some are 
liberal. This President has nominated 
some very liberal judges. He has nomi-
nated some very good conservative 
judges. He has nominated people in be-
tween. He has nominated Democrats. 
He has nominated Republicans. 

But it is dangerous to say that any-
body’s personal ideology ought to de-
termine whether a person serves on the 
bench if that person is otherwise quali-
fied. 

I hope my colleague who is forced to 
sit there and listen to me at this time 
as the Presiding Officer will reconsider 
at least some aspects of his position be-
cause he may be chairman of the Judi-
ciary Committee someday. When he is, 
he is going to find that in the interest 
of fairness, you have to presume and 
give the benefit of the doubt to the 
President’s nominee, especially unless 
you can show that they are outside of 
the mainstream of American jurispru-
dence. 

I have to tell you that I haven’t seen 
many—in my whole time in 26 years in 
the Senate and confirming almost 
every judge that currently sits on the 
Federal bench—that I would consider 
coming close to being outside of the 
mainstream of American jurispru-
dence. By the time they get through 
the vetting process at the White House, 
the vetting process of the FBI, the vet-
ting process of the American Bar Asso-
ciation, and when they wind up with a 
well-qualified rating from the Amer-
ican Bar Association, you can’t say 
they are outside of the mainstream of 
American jurisprudence, nor can you 
say that because they differ with you 
ideologically you have to vote against 
them. 

I happen to love my colleague. I just 
hope he will reconsider because I don’t 
want him leading those who are less 
mentally equipped down the primrose 
path of partisan politics.

I yield the floor to my dear colleague 
and friend from Florida, who has really 
fought that good battle on S. 812, which 
is something I very much respect. 

The PRESIDING OFFICER. The Sen-
ator from Florida is recognized after 
the eloquent and kind remarks of the 
Senator from Utah. 

Mr. GRAHAM. Mr. President, I also 
appreciate the kind remarks of the 
Senator from Utah and hope that he 
will open his CONGRESSIONAL RECORD 
tomorrow and will read the remarks 
that I am going to be delivering short-
ly, as we both share a very strong in-
terest in the same destination, which is 
to assure that the 40 million Americans 
who are currently benefitting by Medi-
care will see in this year a fulfillment 

of a long held aspiration, which is to 
expand Medicare benefits to include 
prescription drugs. 

f 

GREATER ACCESS TO 
AFFORDABLE PHARMACEUTICALS 
Mr. GRAHAM. Mr. President, along 

with my colleague, Senator GORDON 
SMITH of Oregon, and a number of other 
Members of the Senate, earlier today I 
introduced an amendment which will 
be debated beginning at 9:30 tomorrow, 
and voted on at 11 o’clock. 

I would like to use this opportunity 
to briefly summarize some of the ele-
ments of that amendment, and then 
use that as the basis to respond to 
some comments which have been made 
questioning the desirability and appro-
priateness of passage of this amend-
ment. 

Our amendment has a simple objec-
tive. It is to bring Medicare into the 
21st century by providing for it what 
virtually every private health insur-
ance plan has—coverage of prescription 
drugs. 

When Medicare was established in 
1965, prescription drugs were a rel-
atively minor part of a comprehensive 
health care program. In fact, it is sur-
prising to know that in 1965 the aver-
age senior American spent $65 a year 
on prescription drugs. That number has 
increased 35 times to over $2,100 as the 
average amount that senior Americans 
are spending this year on prescription 
drugs. 

Our objective is to provide a modern 
Medicare Program by providing a crit-
ical missing element from the current 
program. 

In our debate a week ago, there was 
a great deal of concern about the cost 
of the plan. I introduced a plan which 
would have met fully the standards of 
universal coverage, comprehensive in 
terms of drugs covered, and affordable 
to the beneficiary. That plan received 
52 votes, which obviously is a majority 
of the Senate. Unfortunately, we 
weren’t debating under the rules of ma-
jority rule. We were debating under the 
rules that said you had to have 60 votes 
in order to overcome procedural hur-
dles. We fell short of those 60 votes. 

One of the reasons given for not vot-
ing for our plan was that it was just 
too expensive; it had to be reined in. 

So we spent the last week reviewing 
our proposal to see what we could do in 
order to make it more acceptable to 
our brethren so that we can get the 60 
votes. 

I want to again recognize and thank 
my colleague, Senator GORDON SMITH, 
for the great contribution he has made 
in accomplishing this task. 

But one of the things we did was to 
say we are going to develop a plan 
which would cost no more than $400 bil-
lion over the next 10 years. We received 
today from the Congressional Budget 
Office their scoring of our plan where 
they found the plan actually had a cost 
of $389 billion over the next 10 years. 
We thought that would be a goal—hold-
ing the cost to under $400 billion that 
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would result in the support of people 
who had not voted for our bill last 
year, saying: This is a proposition for 
which I can vote. Unfortunately, we 
didn’t get that reaction. But we got the 
reaction that challenged the Congres-
sional Budget Office, and whether it 
had accurately scored our bill. 

That is a little bit like challenging 
the umpire in a baseball game you 
think is not calling the ball in the 
strike zone. We decided, just like the 
American and National leagues de-
cided, that we were going to have an 
umpire for our deliberations, including 
an umpire for our deliberations over a 
whole variety of spending, tax, health 
care, and other proposals that are 
going to cost the Federal Treasury. 
The Congressional Budget Office is 
that umpire. They have looked at our 
plan. They have given it a score of $389 
billion. 

It is interesting that the same per-
sons who were challenging us and who 
offered a competing plan have not re-
ceived a Congressional Budget Office 
estimate of their cost. We don’t know 
what their plan is going to cost when 
the common standards of evaluation 
are applied. The one that will be before 
us tomorrow has a Congressional Budg-
et Office estimate of $389 billion. 

The second thing we did was we 
looked at the architecture of the bill. 
We said we would like to have uni-
versal coverage, but we don’t have 
enough resources to provide meaning-
ful universal coverage. 

So we have two basic choices: One, 
you can put water in the soup, make it 
thinner, and spread it out over more 
people or you can say, no, we are going 
to identify those Americans who are 
most adversely affected by the Medi-
care benefit for prescription drugs. We 
identify those people as being in two 
groups. One is those older Americans 
who have unlikely high prescription 
drug bills. 

I mentioned earlier the average sen-
ior American is a little more than 
$2,100. We set the standard of $3,300 for 
catastrophic. That is when the cost of 
prescription drugs becomes beyond 
what you can expect many senior 
Americans can pay. Remember, the av-
erage income for senior Americans this 
year is about $14,000 to $15,000.

Second, we said the next group we 
would like to help is the neediest, 
those who have the lowest income; and, 
therefore, the cost of prescription 
drugs takes a disproportionate amount 
of their meager income. 

We also said, however, there should 
be some benefits that all of America’s 
seniors can secure. For that group of 
Americans, we are going to provide the 
opportunity for a modest $25 a year en-
rollment fee to get a card, which will 
entitle them to get the benefits of 
pharmacy benefit managers, who will 
negotiate with the pharmaceutical 
companies to get discounted prices, 
which will then be made available to 
the Medicare beneficiaries. 

In order to assure that those PBMs 
will be part of this and that all the sen-

iors will get even beyond what can be 
negotiated, we are going to provide a 5-
percent supplemental reduction of the 
cost. 

For example, if a senior had the 
standard cost of $100 for a particular 
prescription, PBMs are estimated to be 
able to negotiate between a 15 and a 25-
percent discount, so assume they can 
get 20 percent; that would reduce the 
cost of the drugs to 80 percent. Then 
the Federal Government would pick up 
5 percent of that cost, or $4, so that the 
senior, instead of paying $100, would be 
paying $76. That is not an insignificant 
benefit. 

That same senior would also have an 
insurance policy against catastrophic 
losses at $3,300. The peace of mind, the 
reduction of the fear of what the con-
sequences would be if a healthy senior 
has a heart attack or develops some 
other serious chronic disease, where 
suddenly their prescription drug costs 
are escalating, this will give them that 
peace of mind. 

There was another objection raised 
to that format that I just outlined, and 
that is, for the first time in the history 
of Medicare, we are going to be making 
a differential; we are going to be recog-
nizing these Americans who have the 
lowest income among the 40 million 
seniors and give them some special 
benefits to help them, because they are 
the neediest of our seniors, to be able 
to meet the cost of their prescription 
drugs. I plead guilty. We are doing 
that. 

We are saying that the poorest of 
America’s seniors, which we define as 
those who are at or below 200 percent 
of poverty, will get prescription drugs 
from the time they enroll in this pro-
gram, with only a modest copayment 
of $2 for generic drugs and $5 for brand 
name drugs. 

It is said this is the first time we 
have ever split the Medicare popu-
lation and provided such special treat-
ment for a class; in this case, a class 
defined because of the level of their 
need. That is not true. In fact, we have 
a number of examples in Medicare 
today where we are providing different 
benefits based on income. Just to men-
tion two of those, we have a program 
called SLiMBies and QMBies. 

SLiMBies are for those Americans 
who have an income between 100 per-
cent and 120 percent of poverty. For 
those, there is a payment of the Part B 
premiums, which today are running ap-
proximately $50 a month. The Federal 
Government picks up the cost of those 
payments for Americans between 100 
and 120 percent of poverty. For those 
who are at or below 100 percent of pov-
erty, we not only pay for their pre-
miums, we also pay for their 
deductibles and their coinsurance. 

So America, a compassionate society, 
has had a history of recognizing the 
special circumstances of the neediest 
of our elderly. We will extend that pol-
icy by the amendment which we will 
vote on tomorrow. 

We will have, as the delivery system 
for this drug benefit, Medicare as we 

have known it, Medicare as it has 
served the interests of senior Ameri-
cans for 37 years. 

There are some who say that is an 
out-of-date system; it is an antiquated 
process, that we need to get private in-
surance to deliver prescription drug 
benefits. 

That was an intriguing idea, so I 
began to ask: What is our experience 
with private insurance delivering a pre-
scription drug benefit? In fact, I had 
the conversation with a number of 
pharmaceutical company executives 
who have been a primary advocate of 
this plan, private insurance delivering 
prescription drug benefits. I asked: 
How do you, and how do your employ-
ees, get their prescription drugs? They 
said: Well, we have a contract with an 
insurance company that provides for 
the health care coverage of our em-
ployees, including myself and they, in 
turn, contract with a pharmacy benefit 
manager to administer the drug com-
ponent of our health care program. 

I said: No. Do you have, for the drug 
component of health care for your em-
ployees, a separate program with a sep-
arate private insurance policy? 

They said: No, we don’t have such a 
program. In fact, I don’t think one ex-
ists. 

Do know what. They are right. One 
does not exist. Nobody is offering a pre-
scription drug-only private insurance 
policy, which is what some would say 
should be the method by which we de-
liver prescription drugs to 40 million 
older Americans. 

I would analogize it to putting those 
40 million older Americans on the 
Wright brothers first flight at Kitty 
Hawk. Do you want to really experi-
ment with such a significant part of 
the health care of older Americans 
when nobody in any other sector, pub-
lic or private, is using such a plan? I 
don’t think that is a very prudent or 
conservative idea. 

Why are there no insurance compa-
nies that are providing a drug-only pre-
scription benefit? The answer is: Be-
cause they say it is not an insurable 
risk. It would be the same answer that 
you would get if you were to ask: I own 
a house, and I want to buy fire insur-
ance, but I only want to buy the fire 
insurance to cover the kitchen, or I 
have a rear bedroom which is next to 
an old and creeky tree that might fall 
over and crush the roof in a wind 
storm, so I only want to cover that 
back room. 

The insurance company would turn 
you down. They would say: We are not 
going to insure a specific room within 
your house; we will insure your whole 
house and take the total risk, but we 
won’t let you parcel it out piece by 
piece. 

That is the same answer as to why no 
private insurance company today is 
providing a prescription drug-only ben-
efit. They will insure your whole body. 
They will insure all of the health care 
that you might require. But they will 
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not break it down into individual frag-
mented pieces, such as a prescription 
drug-only insurance policy. 

There are some other concerns, such 
as if you were to go to a private insur-
ance policy, you would run very strong 
possibilities that there would be big 
sections of the country that would not 
be covered because they have popu-
lations that are peculiarly expensive. 
One of those which we are already see-
ing in the whole body of insurance 
called Medicare+Choice—an HMO that 
insures not just prescription drugs but 
all of your health care needs—is almost 
nonexistent in rural America. 

Why are they not in rural America? 
It is not because there are not doctors 
and hospitals and other facilities that 
can treat people in rural America. It is 
because the population of seniors in 
rural America is actuarially expensive 
and, therefore, an unattractive popu-
lation to insure and treat. 

According to a 1998 report by the Kai-
ser Family Foundation, rural bene-
ficiaries are 20 percent more likely to 
be in fair or poor health than their 
urban cousins. Rural seniors are 20 per-
cent more likely to be under 150 per-
cent of the Federal poverty level than 
their urban cousins.

A study that was done in June of this 
year by the National Economic Council 
said that rural beneficiaries are 50 per-
cent less likely to have drug coverage 
compared to their urban counterparts, 
which probably means they are less 
healthy because they have not had 
equal access to drugs. They use 10 per-

cent more prescriptions than urban 
seniors, and nearly 60 percent of rural 
beneficiaries reported not being able to 
purchase drugs because of their cost. 

We know from our experience with 
Medicare+Choice that HMOs will not 
accept the risk of covering this urban 
population. What leads us to believe 
they are not similarly going to be left 
behind with this effort to have pre-
scription drug only insurance policies? 
I think the answer is, unfortunately, 
they will be left behind. 

This last issue is not really a debate 
about drug coverage. It is a debate, 
rather, about Medicare itself. Shall 
Medicare continue to be a universal 
program that is administered through 
the Federal Government or shall it be 
a program whose administration will 
be privatized? That is the debate. 

We know there are people in this 
Chamber and particularly the prede-
cessors who were here in the 1960s who 
thought that Medicare would fail, that 
it was not a sustainable system. I say 
quite to the contrary, Medicare has de-
livered on its promise of substantially 
increasing the health and welfare of 
older Americans. 

That brings me to my concluding ob-
servation which is that today is a for-
tuitous day to be having this debate 
because it happens to be the anniver-
sary of Medicare. On July 30, 1965, 
then-President Lyndon Johnson went 
to Independence, MO, the home of 
President Harry Truman, a man who 
had spent much of his political career 
advocating for the needs of senior 

Americans and particularly access to 
affordable health care. So it was fitting 
and proper that President Johnson 
signed the bill at their home and then 
gave the first two Medicare cards to 
President Harry Truman and his wife 
Bess. That is the tradition we have 
had, a great tradition of service, re-
spectful and compassionate, to Amer-
ica’s seniors. 

We would honor that tradition if to-
morrow we adopt the amendment 
which will for the first time in its his-
tory expand a prescription drug benefit 
for the beneficiaries of Medicare. It is a 
step which will not only honor those 
who 37 years ago championed this pro-
gram, but it will also honor those who 
are served by it today, our grand-
parents, our parents, our family, and 
friends who look to Medicare as the 
means of securing their health care. 
Those are the people for whom we will 
be voting tomorrow. 

I hope my colleagues will grasp this 
opportunity to see that we bring Medi-
care into the 21st century. 

f 

ADJOURNMENT UNTIL 9:30 A.M. 
TOMORROW 

The PRESIDING OFFICER. Under 
the previous order, the Senate stands 
adjourned until 9:30 a.m., Wednesday, 
July 31, 2002. 

Thereupon, the Senate, at 9:03 p.m., 
adjourned until Wednesday, July 31, 
2002, at 9:30 a.m. 
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